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About the presenter 

u  Mr Caillard is  a barrister practicing exclusively in commercial law.  He 
commenced practice at Allens Arthur Robinson (now Alens Linklators); 
Group General Counsel and Head of Strategy of top 30 ASX listed 
company; Chief Executive of Tabcorp’s Media Division (including Sky 
Racing). 

u  Honours and Masters Degrees in Law; Post Graduate qualifications from 
Harvard Business School and Nanjing University.  

u  Member of Council of Law Institute for approximately five years 
(including ethics committee) and a regular lecturer in ethics at Leo 
Cussen Institute.  

u  He is a Fellow of Leadership Victoria and the Governance Institute of 
Victoria. 



Section 232 

The Court may make an order under section 233 if: 

a.  the conduct of a company’s affairs; or 

b.  an actual or proposed act or omission by or on behalf of a company; or 

c.  a resolution, or a proposed resolution, of members or a class of 
members of a company; 

d.  is either: 

e.  contrary to the interests of the members as a whole; or 

f.  oppressive to, unfairly prejudicial to, or unfairly discriminatory against, 
a  member or members whether in that capacity or in any other 
capacity. 

 



Observations… 

u  Test of oppression is an objective one of unfairness (Wayde v NSW 
Rugby League Ltd).  On the balance of probabilities, would the 
objective commercial bystander be satisfied that the affairs were 
conducted unfairly  (Campbell v Backoffice Investments Pty Ltd). 

u  Unlawfulness or breach of fiduciary duty is not a necessary 
precondition to a court’s interventions, though it may more readily 
justify intervention. 

u  Can apply to a single act or omission but not if it is relatively minor 
(Donaldson v Natural Springs Australia Ltd [2015] FCA 498 at [249]. 



More observations… 

u  A shareholder of 50 per cent can seel relief for oppressive conduct as 
they do not have control in the form of power to prevent oppression 
(Patterson v Humfrey) 

u  Relief may be granted even if the conduct has ceased at the time of 
trial.  However, this is relevant to determining whether and to what 
extent orders should be made.  Peter Exton & Extons Pty Ltd [2017] 
VSC 14 



Section 233 

The Court has a broad discretion.  Remedies include: 

u  That the company be wound up; 

u  An order regulating the conduct of the company’s affairs in the 
future; 

u  Buy out; 

u  Appointment of a receiver; or 

u  An order restraining a person from engaging in specified conduct or 
from doing a specified act 



Observations on remedies 

u  Nature of the remedy will depend on the conclusions drawn as tot eh 
type of oppression and the Court (Re Enterprise Gold Mines NL) 

u  The aim of any order is to end the oppression (Nassar v. Innovative 
Precasters Group Pty Ltd) 

u  Winding up is a “last resort” (Fexuto Pty Ltd v Bosnjak Holdings Pty 
Ltd) 



Examples 

u  Exclusion from management. 

u  Preventing minority shareholders from participating in management. 

u  Failure to share information. 

u  Misconduct such as misappropriating a business opportunity or 
company funds. 

u  Failure to pay dividends in certain circumstances. 



Supreme Court Practice Note SC CC 8 
overview 

u  Commenced as a pilot program. 

u  Fast. 

u  Cost effective.  

u  According to Sifris J at recent Bar presentation, of the 99 oppression 
cases filed since 2017, approximately 63% have settled.  More? 

u  Forces parties to communicate at an early stage. 

 



Oppression Proceeding Program 

u  Originating process supported by an affidavit 

u  Affidavit to be: 

u  No more than three pages (leniency if particularly complicated 
structure) 

u  Clear and succinct summary of facts alleged to constiture oppression 

u  Estimate of the value of the shares (where practicable) 

u  Exhibits current ASIC search of the company – no other exhibits. 







Initial Conference 

u  Corporations List Judge to determine whether it is suitable for 
management under the Program or to be managed/determined by a 
Judge (e.g. more likely if publicly listed or involves complex trust 
structures) 

u  Matter is returnable before an Associate Judge.  Likely orders; 

u  Defendant to file a responding affidavit 

u  Valuation of the company 

u  Order for access to documents and inspection of the books 

u  Mediation 



Matters to consider early… 

u  Choice of Counsel is important – matters with “commercial” advisers 
(almost) always resolve.   

u  What are the client’s objectives. 

u  A finding of oppression does not mean that a court will necessarily 
grant relief (e.g. laches, estoppel or acquiescence) 

u  Clearly advise them that there is no certainty and the final outcome 
may not be what they want.  Document that advice. 

u  Despite what you are told, it IS personal.  Take out the emotion.  It 
can be embarrassing to stand before the Court if the solicitors have 
joined the fray.  

 



Valuation of Shares 

u  Experienced.   

u  The Act does not identify the basis upon which the price is to be fixed 
for a compulsory purchase.  Frustration and uncertainty.   

u  The task is to fix a price that represents a fair value in all the 
circumstances.  As stated in Smith Martis Cork & Rajan Pty Ltd v 
Benjamin Corp Pty Ltd (2004) 207 ALR 136: 

 “It is not just a question of value; it is a matter of fixing a price that 
should be paid.” 

u  What would the value of the shares have been but for the oppressive 
conduct (Rankine v Rankine (1995) 124 FLR 340. 



Valuation of Shares (cont)… 

u  There is no definitive rule regarding the appropriate date for 
determining the value of shares (Harding Investments Pty Ltd v PMP 
Shareholding Pty Ltd (No 3) [2011] FCA 1370 at [12] 

u  Minority discount? Net tangible assets valuation? 



Questions? 

Any questions before “winding-up”? 


