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The ACL- the major types of personal 
injury claims 

u Actions against manufacturers as a result of a safety 
defect in goods (a “Defective Goods action”). 

u Actions against manufacturers as a result of a breach 
of a consumer guarantee relating to the provision of 
goods. 

u Actions against suppliers as a result of a breach of a 
consumer guarantee relating to the provision of goods. 

u Actions against suppliers as a result of a breach of a 
consumer guarantee relating to the provision of 
services. 



The ACL- where does it come from? 

u  The source of the Australian Consumer Law text (“ACL”) is the Competition and 
Consumer Act 2010 (“CCA”). The CCA came into effect on 1 January 2011. 

u  The CCA consists of three Volumes: 

u  Volume 1: sections 1-119 

u  Volume 2: sections 10.01 – 179 

u  Volume 3: Schedules 1 and 2 

u  Schedule 2 of Volume 3 is the Australian Consumer Law text. 

u  Note that there are, however, provisions in both Volume 1 and Volume 2 of the 
CCA which affect the operation of the ACL in various ways. (in particular, Part VIB 
– Claims for damages or compensation for death or personal injury; and Part XI – 
Application of the Australian Consumer Law as a law of the Commonwealth; and 
Part XIAA – Application of the Australian Consumer Law as a law of a State or 
Territory). 



The ACL – how does it get to Victoria? 
u  Every State and Territory has an 

‘application law’ in respect of the 
ACL. An ‘application law’ is a law that 
had the effect of deeming the 
Australian Consumer Law text to be a 
law of that State or Territory. 

u  Victoria’s ‘application law’ is the 
Australian Consumer Law and Fair 
Trading Act 2012 (“ACLFTA”). Section 
8 of the ACLFTA adopts ‘the Australian 
Consumer Law text’ 

u  By virtue of the words ‘from time to 
time’, any Commonwealth 
amendments to the ACL text are 
automatically adopted as Victorian 
law. 



S 138B of the CCA confers certain 
jurisdiction on the Victorian Courts 



S 138B of the CCA – what’s excluded? 
•  Confusingly, section 138B(2) of the CCA specifically excludes Part 3-5 of the ACL 

(Defective Goods Actions): 

•  Thus, at present, one is technically unable to bring a Defective Goods Action under 
the ACL in a Victorian Court. 

•  As early as March 2015, the government admitted that Defective Goods Actions were 
“mistakenly excluded” from section 138B and correction was proposed (B Billson 
(Minister for Small Business), ‘Second reading speech: Competition and Consumer 
Amendment (Deregulatory and Other Measures) Bill 2015’, House of 
Representatives, Debates, 18 March 2015, p. 2708). But nothing was done for two 
years… 

•  This anomaly ought to be corrected any day now with the passing of the Competition 
and Consumer Amendment (Competition Policy Review) Bill 2017 (see Schedule 14). 

•  This Bill ought to receive Royal Assent by the end of the month, and the amendment 
will apply retrospectively. 



The ACL (Vic) – in which Victorian courts 
or tribunals can a claim be brought? 

u  Section 224 of the ACLFTA provides that a claim 
under the Australian Consumer Law (Victoria) can 
be heard by any Court, including VCAT. 

u  VCAT’s jurisdiction, though, is limited to: 

u  “Consumer and trader disputes”, being those 
relating to the supply or possible supply of goods 
and services. 

u  Personal injury claims of $10,000 or less. 

u  See s 182 of the ACLFTA. 

u  Be mindful also of the monetary limit for civil 
claims in the Magistrates’ Court ($100,000). 

u  As a general rule, personal injury practitioners 
will issue ACL claims in the County or Supreme 
Courts. A Federal court is also a possibility for a 
‘pure’ ACL claim. 



The ACL (Vic) – the extent of the State 
jurisdiction 

u  At s 12, the ACLFTA contains an 
‘extraterritoriality’ provision, extending its 
application beyond conduct that occurs 
wholly in Victoria 



Defective Goods actions under the ACL 



ACL s 2: definitions 



ACL s 7: “manufacturer” 



Defective goods actions: identifying the 
“manufacturer” 



ACL s 9: meaning 
of “safety 
defect”: 



Defective goods actions – time limits 

u  3 year time limit after date of 
discoverability. 

u  10-year “long stop” period following 
supply by the manufacturer. 



Defective goods actions – workers’ 
compensation preclusion u  NOTE: This exclusion applies only to 

Defective Goods Actions. 

u  There is no such exclusion for the other 
types of ACL claims we will discuss, i.e.: 

u  Actions against manufacturers as a 
result of a breach of a consumer 
guarantee relating to the provision of 
goods. 

u  Actions against suppliers as a result of 
a breach of a consumer guarantee 
relating to the provision of goods. 

u  Actions against suppliers as a result of 
a breach of a consumer guarantee 
relating to the provision of services. 



Defective goods actions – assessment of 
damages – CCA Part VIB applies 

u  Part 3-5 is the “Defective Goods 
actions” section of the ACL. 



Defective goods actions – CCA assessment of 
damages – non-economic loss limits and 
maximums 

u  As of September 2016, the stat. 
max is $332,590 (September 2017 
CPI numbers have not yet been 
released by the ABS).  



Defective goods actions – CCA assessment of 
damages – non-economic loss ceilings and 
thresholds 

u  The stat. max is to be 
awarded only in a 
“most extreme case” 

 

u  No damages for non-
economic loss if less 
than 15% of a most 
extreme case 

 



Defective goods actions – 
CCA assessment of 
damages – other 
percentages for non-
economic loss 



Defective goods actions – CCA 
assessment of damages – gratuitous care 



Defective goods actions – CCA assessment of 
damages – other provisions 



Defective goods actions – CCA assessment of 
damages – contributory fault reduction 



The ACL “goods” guarantees 



ACL s 3: 
Meaning of 
consumer 



The ACL “goods” guarantees – case law 
u  “acceptable quality”: 

u  “fit for all the purposes for which goods of that kind are commonly supplied”: Madsen v Agrison Pty Ltd [2014] NSWCATCD 79; Harwood, Howard 
v Rich and Mor Diamonds Pty Ltd [2013] NSWCTTT 502. 

u  “acceptable in appearance and finish”: Rasell v Cavalier Marketing (Australia) Pty Ltd (1991) ATPR 41-152. 

u  “free from defects”: Contact Energy v Jones [2009] 2 NZLR 830. 

u  “safe”: Marwood v Agrison Pty Ltd [2013] VCAT 1549; Madsen v Agrison Pty Ltd [2014] NSWCATCD 79. 

u  “durable”: Barratta v TPA Pty Ltd [2012] VCAT 679. 

u  “reasonable consumer”: Stephens v Chevron Motor Court Ltd [1996] DCR 1; NZ DCR Lexis 29; Cooper v Ashley & Johnson Motors 
Ltd [1997] DCR 170; NZDR Lexis 19; Contact Energy v Jones [2009] 2 NZLR 830. 

u  other matters: 

u  “price of the goods”: Cary Boyd v Agrison Pty Ltd [2014] VMC 23 

u  “representation made about the goods by the supplier or manufacturer”: Brandt v Flower Power and Stone Masonry Pty Ltd [2012] NSWCTTT 
261. 

u  “fitness for disclosed purpose” 

u  This guarantee requires a “higher standard of quality” than that of the guarantee of acceptable quality. The example given in the Second 
Explanatory Memorandum to the Trade Practices Amendment (Australian Consumer Law) Bill (No 2) 2010 is: 

u  A lawnmower that is sold to a consumer who does not mention the purpose for which it is to be used might be expected to mow the lawn of an 
ordinary suburban house once per week for several years without any significant problems to satisfy the guarantee of acceptable quality. If a 
consumer indicates to a supplier that he or she wants a lawnmower to mow a 4 hectare block of land each week, the standard that the 
lawnmower would need to meet to be fit for that disclosed purpose would be higher than required by the guarantee of acceptable quality for 
a domestic lawnmower.  



“Goods” guarantees actions – suing the 
manufacturer 

u  Section 54 is the “acceptable quality” 
guarantee. One cannot bring a section 55 
(“disclosed purpose” guarantee) action against a 
manufacturer. 

u  Note that the action can be brought against the 
manufacturer by any “affected person” (i.e. the 
person bringing the action need not be the 
actual “consumer” of the goods. 



“Goods” guarantees actions – suing the 
manufacturer – recoverable damages and 
time limits 

u  Recoverable loss and damage is limited to that 
which is a “reasonably foreseeable” 
consequence of the failure to comply with the 
goods guarantee as to acceptable quality. 

u  3 year time limit after date of discoverability 



“Goods” guarantees actions – suing the 
manufacturer – CCA Part VIB damages scheme 
applies 

u  NOTE: Division 2 of Part 5-4 of the ACL 
encompasses sections 271 and 272.  

u  I.e. an action taken against a manufacturer 
for failure to comply with a consumer 
guarantee in relation to goods is subject to 
Part VIB of the CCA, and the “most extreme 
case” provisions 

u  Refer back to the Part VIB slides presented 
earlier for guidance on the assessment of 
economic and non-economic loss damages. 



“Goods” guarantees actions – suing the 
supplier as a “consumer” 

u  S 259(1)(b): encompasses both 
the guarantees as to 
“acceptable quality” and 
“disclosed purpose”. 

u  Note that this provision refers 
only to a “consumer” taking 
action, not an “affected 
person”. 



“Goods” guarantees actions – suing the 
supplier as a “gift recipient” 

u  A person who receives 
goods as a gift from a 
consumer may take 
action against a supplier 
in the same way as an 
injured consumer. 



“Goods” guarantees actions – suing the 
supplier – time limits? 

u  A bit unclear since there are no time limit provision 
specific to goods guarantees actions against 
suppliers in the ACL (cf. defective goods or goods 
guarantees actions against manufacturers). 

u  It seems that s 236(2) of the ACL would apply if not 
for the operation of section 27B(1) and (4) of the 
Limitation of Actions Act 1958.  

u  Therefore: “normal” three-year time limit applies 
under section 27D of the LAA, with possibility of an 
extension pursuant to section 23A of the LAA. 



“Goods” guarantees actions – suing the 
supplier – how are damages assessed? 

u  An action for damages against a supplier for breach of a consumer goods 
guarantee falls under Division 1 of Part 5-4. It does not come within Part 
87E/Part VIB of the CCA. 

u  At first there was some suggestion that this was a legislative oversight (see, 
e.g. S G Corones, ‘The Australian Consumer Law’, Thomson Reuters, p 687). 
However, there was no attempt to alter the current position in the 
Competition and Consumer Amendment (Competition Policy Review) Bill 
2017. 

u  An action for damages against a supplier for breach of a consumer goods 
guarantee would therefore seem to be a deliberate omission from the Part 
VIB scheme (see also Moore v Scenic Tours Pty Limited (No. 2) [2017] NSWSC 
733 at [872]. 

u  How, then, are damages assessed for these claims to be assessed in Victoria? 
“At large”, or pursuant to the Wrongs Act 1958? 

u  This is an interesting, and as yet undecided, legal question. My own view is 
that damages for both economic and non-economic loss fall to be assessed 
under the Wrongs Act 1958 (e.g. Part VB for economic loss and VBA for non-
economic loss). 

u  The end result, in either case, is that a supplier may be at significantly 
greater risk on quantum than a manufacturer in an action for damages 
relating to a failure to comply with a consumer guarantee as to acceptable 
quality. 



“Goods” guarantees actions –  
manufacturers to indemnify  
suppliers 

u  S 274(1(b): Since a manufacturer can only 
be liable under s 271 in relation to a 
breach of the goods “acceptable quality” 
guarantee, there will be no indemnity of 
a supplier if the supplier breaches the 
goods “disclosed purpose” guarantee”. 



The ACL “Services” 
guarantees 

u  “Due care and skill”: The Second Explanatory 
Memorandum to the Trade Practices Amendment 
(Australian Consumer Law) Bill (No 2) 2010 states: 

u  This guarantee requires that the provider of services must 
have an acceptable level of skill in the particular area of 
activity involved in the supply of services. The provider must 
also exercise due care in providing the services. 

u  Examples of the application of this guarantee include where 
a supplier installs a burglar alarm that is easily bypassed by 
burglars and loss or damage to personal luggage in the 
course of transportation of passengers by an airline or cruise 
ship operator. 

u  Cheryl Foster v Mahamudur Rahman t/as Smarty Web 
Solutions [2014] NSWCATCD 17. 

u  “Due care”: 
u  see Mayne Nickless v Crawford [1992] ASC 56-188; Dillon v 

Baltic Shipping Co (1989) 21 NSWLR 614. 

u  Fitness for a particular purpose or a desired result: 
Similar in operation to the “disclosed purpose” guarantee 
in relation to goods. 

u  See TLK Transport Pty Ltd v Thornwaite Pty Ltd t/as Yass 
Valley Mobile Mechanic [2014] NSWCATCD 147; Ueda v 
Ecruising and Southern Cross Safaris Australia Pty Ltd [2014] 
NSWCATCD 30. 



“Services” guarantees – suing the 
supplier 

u  Note that only a “consumer” of the services can 
take action. 

u  Division 1 of Part 3-2: includes both the “due 
care and skill” and “fitness for a particular 
purpose” guarantees. 

u  “Reasonable foreseeability” required in relation 
to loss and damage 



“Services” guarantees –  
important definitions 
(ACL s 2 and s 7) 



“Services” guarantee actions – relevance 
of the Wrongs Act 1958 

u  This provision means that in any action based 
on a failure to comply with an ACL “services” 
guarantee (where the agreement for the 
services is governed by the law of Victoria), one 
must apply the provisions of the Wrongs Act 
1958. 

u  Case law: 

u  Alameddine v Glenworth Valley Horse Riding Pty 
Ltd  [2015] NSWCA 219. 

u  Perisher Blue Pty Ltd v Nair-Smith [2015] NSWCA 
90. 

u  Lets Go Adventures Pty Ltd v Barrett [2017] 
NSWCA 243 (22 September 2017) 

u  Moore v Scenic Tours Pty Limited (No.2) [2017] 
NSWSC 733. 



“Services” guarantees actions – suing 
the supplier – time limits? 

u  A bit unclear since there are no time limit provision 
specific to services guarantees actions against 
suppliers in the ACL (cf. defective goods, or goods 
guarantees, actions against manufacturers). 

u  It seems that s 236(2) of the ACL would apply if not 
for the operation of section 27B(1) and (4) of the 
Limitation of Actions Act 1958.  

u  Therefore: “normal” three-year time limit applies 
under section 27D of the LAA, with possibility of an 
extension pursuant to section 23A of the LAA. 



“Services” guarantee actions – how are 
damages assessed? 

u  As with “goods” guarantee actions taken 
against a supplier, “services” guarantee actions 
taken against a supplier do not fall within Part 
VIB of the CCA. 

u  S 275 of the ACL expressly directs attention to 
the Wrongs Act 1958 for “services” guarantee 
actions in relation to the “recovery of… 
liability”. 

u  Thus one needs to apply the Wrongs Act, Parts 
VB and VBA. See, e.g. in NSW context: 

•  Alameddine v Glenworth Valley Horse 
Riding Pty Ltd [2015] NSWCA 219. 

•  Lets Go Adventures Pty Ltd v Barrett [2017] 
NSWCA 243. 

•  Moore v Scenic Tours Pty Limited (No.2) 
[2017] NSWSC 733. 



Non-economic loss, the ACL and the Wrongs 
Act 1958: Is a Part VBA Certificate required? 
 
 



Non-economic loss, the ACL and the Wrongs 
Act 1958: Is a Part VBA Certificate required? 
If brought in a Victorian Court: 
u  “Services” guarantee actions against a supplier (s 267 ACL)? Yes, a 

Certificate is required in most cases - see section 275 ACL which 
specifically provides for the application of the Wrongs Act 1958 in 
“services” guarantee actions in relation to both the limitation and 
recovery of liability.  

u  “Goods” guarantees actions against a supplier (s 259 ACL)? Not 
settled, but a Certificate is very likely required. Sections 28LC and 
LE of the WA are very broad and appear to catch all awards for non-
economic loss made by a Victorian Courts regardless of the cause of 
action. Further, this type of claim is not governed by the CCA Part VIB 
damages assessment regime, and so there is no obvious “doubling up” 
if the injuries are assessed under the Wrongs Act 1958. 



Non-economic loss, the ACL and the Wrongs 
Act 1958: Is a Part VBA Certificate required? 
If brought in a Victorian Court: 
u  “Goods” guarantees actions against a manufacturer (s 271 ACL), and 

“Defective goods actions” brought against a manufacturer (s 138 and s 139 
ACL)? Not settled, but likely required, though arguments can be made both 
ways:  
u  FOR: Sections 28LC and LE of the WA are very broad and appear to catch all 

awards for non-economic loss by Victorian Courts regardless of the cause of 
action. See also Downie v Spiral Foods Pty Ltd & Ors [2015] VSC 190, though 
hardly a conclusive statement on the issue. 

u  AGAINST: These two types of actions are already subject to the CCA Part VIB 
damages assessment regime. Arguably, there ought not to be a “doubling up” 
of assessment regimes. Further, there is no s 275 equivalent in respect of this 
type of action.  


