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Fair Work Act 2009 
s.394—Unfair dismissal

Phillip Leyshan
v
Wyndham City Council
(U2013/7274)

COMMISSIONER CRIBB MELBOURNE, 14 OCTOBER 2013

Application for relief from unfair dismissal - valid reason

[1] This decision concerns an application by Mr Phillip Leyshan (the Applicant), under 
section 394 of the Fair Work Act 2009 (the Act), for an unfair dismissal remedy in respect of 
his summary dismissal by Wyndham City Council (the Council, the Respondent). 

[2] Mr Leyshan gave evidence as did Mr B Parkinson, Branch Secretary, Australian 
Services Union (ASU) and Mr D Stewart, Team Leader Horticulture, on his behalf.

[3] For the Council, evidence was given by Mr M Boyle, Parks Coordinator; Mr S 
Walden, Manager Parks; Mr S Lambert, Director Corporate Services; Ms A Dixon, Manager 
Organisational Development; Ms K Thompson, Chief Executive Officer; Mr M Stabb, 
Director of Infrastructure and Witness X, the private investigator who undertook the 
investigation for the LKA Group. 

THE ISSUES

Introduction

[4] Mr Leyshan was summarily dismissed for deliberate and wilful conduct 
(misconduct)1, for three reasons:

 for making the Statement, on 27 December 2012, to the effect of “I don’t care what 
you do, just don’t get caught, don’t make me have to explain why you are doing 
nothing.” (the Statement).2

 for not effectively monitoring and supervising the work output of Mr Walker, one of 
his subordinates, which resulted in Mr Walker ignoring or failing to perform his 
duties and responsibilities as an employee.3

                                               
1 Exhibit A1 at Attachment PL-4
2 Exhibit R13 at paragraph 1 (b) and Exhibit A1 at Attachment PL-4
3 Exhibit R13 at paragraph 1(a)
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 for breaches of the Council’s Procurement policy in that he had purchased goods or 
engaged external contractors without raising and obtaining a purchase order 
beforehand.4

[5] The first two reasons were given to Mr Leyshan before he was dismissed. These
allegations were set out in a Memorandum dated 22 February 2013.5 There was also a letter of 
termination, dated 1 March 2013, which set out the allegation which had been found. This 
was that Mr Leyshan, contrary to his role as a supervisor, had actively encouraged and 
enabled employees under his direct supervision to disregard of the requirements of their 
employment.6

[6] The third reason for his dismissal was not put to Mr Leyshan as part of the disciplinary 
process as the Council only became aware of the alleged breaches of the Procurement policy 
following his dismissal.7

[7] It is settled authority that:

“When the reason for termination is based on the conduct of the employee, the 
Commission must, if it is an issue in the proceedings challenging the termination, 
determine whether the conduct occurred. The obligation to make such a determination 
flows from s170CG(3)(a). The Commission must determine whether the alleged 
conduct took place and what it involved.”8

[8] Therefore, in the first instance, the Commission is required to determine whether or 
not Mr Leyshan made the Statement as alleged.

1. First issue - the Statement

(a) Introduction

[9] It was common ground that, present at the time Mr Leyshan allegedly made the 
Statement, was Mr Walker and Witness X. Mr Walker was not called to give evidence. Mr 
Moore stated, during his opening submissions, that the Applicant was unable to call Mr 
Walker as a witness. This was due to Mr Walker being in Queensland and also being too 
unwell to give evidence.9 This explanation is accepted. Both parties made comprehensive 
submissions about whether or not Mr Walker not being called as a witness by the Applicant
invoked the principles in Jones v Dunkel. As I have accepted the explanation given for why
Mr Walker is not giving evidence, I decline to draw the Jones v Dunkel inferences as a result.

[10] There is a dispute between the evidence of Mr Leyshan and that of Witness X as to 
whether the alleged Statement was made. Mr Leyshan stated that the conversation did not 
occur at all and said that he did not know why Witness X took a photo of him at the Hoppers 
Crossing cricket oval. Witness X said that Mr Leyshan made the Statement in the depot on his 
                                               
4 Exhibit R13 at paragraph 2
5 Exhibit A1 at Attachment PL-1
6 Exhibit A1 at Attachment PL-4
7 Exhibit R13 at paragraph 2
8 King v Freshmore (Vic) Pty Ltd  Print S4213 at paragraph 23
9 Transcript PN 23
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first working day in the furniture crew. Mr Leyshan was said to have been standing on the 
porch in front of the office with himself and Mr Walker standing on the tarmac.

[11] A third version of the incident was contained in the LKA Report where it was stated 
that the Statement was made by Mr Leyshan in the afternoon at the soccer oval in Hoppers 
Crossing.

[12] The evidence before the Commission, in relation to this incident was given by Mr 
Leyshan and Witness X.

(b) Mr Leyshan

[13] Mr Leyshan’s evidence was that:

 Mr Walker and Witness X pulled up next to him whilst he was at the Grange 
Reserve soccer oval.10 This was said to be purely accidental and not something that 
he (Mr Leyshan) had initiated.11

 He was with a representative from City West Water changing the sporting ground 
from potable to recycled water.12 They had just switched off the water meters before 
going back into the pavilions to ensure there were no crossed pipes.13

 The City West Water representative was standing next to him just outside of the 
photo - on the other side of the path.14

 He presumed that Mr Walker and Witness X were at the oval to check the barbecues 
at the Grange Reserve.15

 Mr Walker asked him what he was doing out of the office.16

 He had leaned over in front of the vehicle window and said what he was doing.17

 He had not asked Mr Walker what he was doing that day or what he had done. This 
was because it was a passing visit by them and he was walking back to the pavilion 
when they drove up.18

 Mr Walker and Witness X then left 45 seconds – 1 minute later.19

 Each morning and afternoon, he spoke to his staff at his desk in the office.20 He said 
that he was not always behind his desk in the office when he spoke to his 
subordinates.21

 His staff are required/expected to speak to him at the beginning of each day.22

 He does not ever stand on the porch to talk to his staff.23

                                               
10 Transcript PN 129 and 752 – 753 and 921 and Exhibit A1 at paragraph 21
11 Transcript PN 776 – 777
12 Transcript PN 129
13 Transcript PN 152 – 153 and Exhibit A1 at paragraph 21
14 Transcript PN 154 and 167
15 Transcript PN 129
16 Transcript PN 129, 754, 756 and 921
17 Transcript PN 130 and 921
18 Transcript PN 755, 757 and 918 – 921
19 transcript PN 129
20 Transcript PN 142 – 147 and 815 – 817
21 Transcript PN 819 – 820
22 Transcript PN 146
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 He had told Mr Walker, when Witness X was not present, that Witness X would be 
working with him for the Christmas/New Year break.24 He did not say this directly 
to Witness X.25

 He denied then saying to Mr Walker or Witness X words to the effect of the 
Statement.26 He also denied making the Statement on any other occasion or to 
anyone else.27

(c) Witness X

(i) The Statement - 27 December 2012

[14] Witness X gave the following evidence:

 He never worked with the target of the surveillance during the period of 5 December 
2012 to 23 January 2013.28

 He saw Mr Leyshan as an obstacle to getting close to the target.29 Witness X 
believed that Mr Leyshan had stalled him from working with the target. He could not 
work out why and was suspicious.30

 Mr Leyshan spoke sharply and rudely to him and he felt intimidated by the way Mr 
Leyshan looked at him and interacted with him.  He felt that Mr Leyshan did not 
want him to be part of his crew.31

 He and Mr Walker had arrived at the oval in the ute and Mr Leyshan was there.32

 They had pulled up beside Mr Leyshan and had got out. The three of them stood 
around in a group.33 Mr Leyshan had spoken to Mr Walker but had ignored Witness 
X.34

 Mr Leyshan and Mr Walker had then walked off and chatted privately.35

 When they ran into Mr Leyshan at the oval, Witness X did not see anyone with him. 
It was stated that Mr Leyshan was standing by himself and that there was nobody 
else there.36

 He took a photograph of Mr Leyshan at the oval at about 3pm on 27 December 2012.
 There was an error in the LKA Report (on page 10) in respect of Mr Leyshan having 

made the Statement at about 3pm at the oval. It was said to have been made in the 

                                                                                                                                                  
23 Transcript PN 140, 148, 823 – 825 and 907 – 908
24 Transcript PN 826 and 829 – 833 and 880
25 Transcript PN 139
26 Transcript PN 149, 836 – 837, 841 – 842 and 845 – 846 and Exhibit A1 at paragraph 21
27 Transcript PN 149 – 151 and 847
28 Transcript PN 1216 – 1217
29 Transcript PN 1273
30 Transcript PN 1580 – 1582
31 Transcript PN 1238 - 1252 and Exhibit R3 at paragraph 31
32 Transcript PN 1218 – 1219
33 Transcript PN 1220 – 1223
34 Transcript PN 1223 – 1227
35 Transcript PN 1540
36 Transcript PN 1551 – 1561
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depot in the morning before they left for the day’s work and not at the oval in the 
afternoon.37

 On the morning of 27 December 2012, Mr Leyshan said words to the effect that he 
did not care what they did, just don’t get caught, don’t make me have to explain why 
you are doing nothing.38

 Mr Leyshan had further said to Mr Walker words to the effect of that he did not care 
if we did no work during the day.39

 With respect to the two different versions in his statement and also a further one in 
the LKA Report, of what Mr Leyshan had said, he stated that Mr Leyshan had said 
additional words to the effect of “Don’t have to make me explain why you were 
doing nothing.”40

 The LKA Report was incorrect (hearsay) in relation to what Mr Leyshan had said in 
that it did not include “Don’t have to make me explain why you were doing
nothing.”41

 In the end, Witness X said that Mr Leyshan had walked out of his office, stood on 
the porch and he and Mr Walker had had a bit of a chat. Mr Leyshan had then said to 
Mr Walker that he did not care what they did, don’t get caught, he did not want to 
have to explain himself.42

 Witness X said that Mr Leyshan may have handed out instructions in the office. 
However, the conversation between he and Mr Walker, from the porch, was a 
general conversation.43

 The reason Witness X had taken a photograph of Mr Leyshan, on 27 December 
2012, was to prove that he had been on the oval at that time and that Mr Leyshan 
was there. This would have helped with writing a report if required.44

(ii) The LKA Report

[15] Witness X also gave evidence about the LKA Report, as follows:

 The LKA Report contains his weekly surveillance observations for the period from 5 
December 2012 until 23 January 2013.45

 LKA instructed him not to take notes recording each day’s events. He therefore took 
photographs and videos.46

 A verbal update was provided to LKA over the phone at the end of each day –
typically once or twice a day. In addition, there was further contact during the day if 
Witness X had seen something important - two – three contracts a day.47

 The LKA Report was derived from the photographs and videos and what he had told 
them over the phone.48

                                               
37 Exhibit R3 at paragraph 36 and transcript PN 1417 – 1418, 1427 – 1431, 1533 – 1536, 1539, 1541 – 1542 and 1627
38 Transcript PN 1479 – 1480 and 1487
39 Transcript PN 1513
40 Transcript PN 1523 and Exhibit R3 at paragraphs 36 and 44
41 Transcript PN 1523 – 1526
42 Transcript PN 1500 – 1502, 1530 – 1532, 1534 and 1571 and Exhibit R3 at paragraph 44
43 Transcript PN 1544
44 Transcript PN 1562 – 1564 and 1569 – 1570
45 Transcript PN 1213 – 1215
46 Transcript PN 1277 – 1284 and Exhibit R3 at paragraph 16
47 Transcript PN 1285 – 1287 and 1290 – 1294 and exhibit R3 at paragraph 16
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 Each telephone contact was about 1 – 2 minutes but it depended on where Witness X 
was at the time and what was happening over the course of the day.49

 There was one final brief update telephone call to LKA at the end of the day and the 
photographs/videos were then sent through. There was one contact point at LKA for 
the assignment.50

 The brief for the assignment was to report on matters about the target of the 
investigation, particularly allegations of criminal activity.51

 Everything in the LKA Report was outside the task that Witness X was engaged 
for.52

 There were occasions where the behaviour Witness X witnessed was unacceptable in 
his mind. Witness X decided to film and report it as he believed someone should 
know about it.53

 Witness X’s camera was rolling from day 1 of the assignment.54 It was agreed that 
no one told him to take the photographs but said that they were taken so that Council 
could be aware of what was going on.55 Witness X said that the photographs were 
taken of his own accord.56

 It was confirmed that the report that was produced did not deal with the allegations 
that Witness X was asked to investigate.57

 Witness X had only read part of the LKA Report and did not agree with its contents.
Not all of the report was read and Witness X did not write to report.58

 When Witness X had seen a couple of errors like the oval one, he had glanced 
through it and then put it aside. It was stated that there was no use reading the report 
if it was wrong. It was stated that Witness X wanted to teach LKA a lesson about 
how to do a proper professional job.59

 Witness X corrected the error on page 10 of the report where it said that Mr Leyshan 
had made the Statement at about 3pm at the oval. Rather, the Statement was made in 
the depot in the morning.60

 It was stated by Witness X that the LKA Report was not a reliable account of his 
investigation - “it’s wrong.”61

 With respect to the alleged sale of marijuana by Mr Walker to Witness X62, Witness 
X said that there was no sale. It was stated that Mr Walker had never sold Witness X 
marijuana.63

                                                                                                                                                  
48 Transcript PN 1288
49 Transcript PN 1295 – 1298
50 Transcript PN 1299 – 1305
51 Transcript PN 1306 and exhibit R3 at paragraph 8
52 Transcript PN 1307
53 Transcript PN 1308 – 1309
54 Transcript PN 1313
55 Transcript PN 1323 – 1335, 1351 and 1376
56 Transcript PN 1376
57 Transcript PN 1348 – 1350
58 Transcript PN 1410
59 Transcript PN 1419 – 1425 and 1432
60 Transcript PN 1417 – 1418, 1427 – 1431, 1533 – 1536, 1539, 1541 – 1542 and 1627 and exhibit as R3 at paragraph 36
61 Transcript PN 1433
62 As set out on page 15 of the LKA Report
63 Transcript PN 1437 – 1447
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 Witness X denied setting Mr Walker up and then videoing the scene.64

 The LKA Report65 had also not recorded Witness X’s claimed that Mr Walker had 
said to him “Not as much as I take home” and had told Witness X that if he needed 
any cleaning products, to help himself.66

 In terms of the difference between Witness X’s evidence regarding the cleaning 
products issue and the LKA Report, Witness X said that what was in his statement 
was correct67 - that Mr Walker had said words to the effect of “Not as much as I take 
home. If you need some, help yourself.”68

 Another inaccuracy in the LKA Report69 concerned Mr Walker attending a house on 
28 December 2012. Witness X’s evidence was that Mr Walker had told him that he 
was attending the house to smoke marijuana. The LKA Report stated that Mr Walker 
was at the house to purchase a marijuana joint. Witness X stated that his version of 
events was correct.70

(d) Consideration and Conclusions

(i) Mr Leyshan

[16] It was common ground between the Applicant and the Respondent that, if Mr Leyshan 
as found to have made the Statement, this would constitute serious misconduct.71

[17] On behalf of the Applicant, it was argued that, due to critical doubts about Witness 
X’s credibility and that Mr Leyshan’s evidence was unimpeached in terms of his credit, there 
was no sound basis to accept Witness X’s word over that of Mr Leyshan’s.72 The doubts
regarding Witness X’s credibility were said to concern:

 His inconsistency about what Mr Leyshan allegedly said to himself and Mr Walker -
not just during cross examination but also in his evidence-in-chief. 73

 The difference in locations, at which Mr Leyshan allegedly made the Statement 
between Witness X’s evidence and where the LKA Report located the Statement, 
including a photograph of Mr Leyshan at the oval.74

 The spurious reason given for taking the photograph of Mr Leyshan at the oval. This 
was said to have been “because I could” and also to prove that he was at the oval.75

 Witness X’s attempt to relocate the place where the Statement was allegedly made 
was said to be to avoid a risk that there could be a witness (a City West Water 
representative) who may contradict his evidence.76

                                               
64 Transcript PN 1464 – 1469
65 As set out on page 11 of the LKA Report
66 Transcript PN 1590 – 1595
67 Transcript PN 1590 – 1599
68 Transcript PN 1599 and Exhibit R3 at paragraph 46
69 As set out on page 11 of the LKA Report
70 Transcript PN 1602 – 1609 and exhibit R3 at paragraph 47
71 Transcript PN 3762 and 3962
72 Transcript PN 3798
73 Transcript PN 3769 - 3778
74 Transcript PN 3779 - 3782
75 Transcript PN 3784
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 Witness X’s claim that he was offended by Mr Leyshan’s treatment of him and felt 
intimidated. This was said to be fanciful and lacking in credibility when Witness X’s 
age, build and work history were taken into account.77

 Witness X saw Mr Leyshan as an obstacle to him carrying out his brief and believed 
that Mr Leyshan was stalling him from getting close to the target for an unknown 
reason of which he was suspicious.78

 The false allegation that Mr Walker had sold Mr Leyshan marijuana heads.79

 Given that Witness X did not feel confined by his specific brief, he decided to 
embark on a frolic of his own. He also was said to have decided to impugn the 
credibility of the person whom he saw as suspicious and whom he disliked.80

(ii) The Council

[18] On the other hand, the Council submitted that it accepted the evidence of Witness X 
that Mr Leyshan had made the Statement to Mr Walker.81

[19] It was stated that the making of the Statement directly amounts to Mr Leyshan 
encouraging Mr Walker to ignore his duties. This was said to be misconduct justifying 
summary dismissal and a valid reason for the dismissal.82

[20] It was argued that the test to be applied was “the balance of probabilities” rather than 
“beyond reasonable doubt”.83

[21] The Council also contended that it then came down to an issue of credit between Mr 
Leyshan and Witness X.84

[22] With respect to the credibility of Witness X, it was contended that:

 In terms of the words actually said by Mr Leyshan, Witness X had stated a number 
of times that the comment or words to that effect were made.85

 Witness X was a direct and forthright witness who had criticised a number of aspects 
of the LKA Report as being inaccurate. He was said to be a person of integrity who 
was genuinely appalled by the misbehaviour of a number of then Council employees 
- so much so that he had reported those activities to the LKA Group. Therefore, it 
would be highly improbable that he had fabricated his evidence.86

 There was no reason for Witness X to lie or fabricate evidence. This was because he 
was not an employee of the Council, but a contractor engaged by another contractor. 

                                                                                                                                                  
76 Transcript PN 3788
77 Transcript PN 3789 - 3791
78 Transcript PN 3792 - 3796
79 Transcript PN 3795 - 3795
80 Transcript PN 3797
81 Exhibit R13 at paragraph 21
82 Transcript PN 3963 and Exhibit R13 at paragraph 21, 24 and 26
83 Transcript PN 3964 - 3965
84 Transcript PN 3964 -3965 and Exhibit R134 at paragraph 22
85 Transcript PN 3695 and Exhibit R13 at paragraph 22
86 Transcript PN 3967 and Exhibit R13 at paragraph 22
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Witness X was not going to gain any personal advantage by informing the LKA 
Group or giving evidence about the Statement if it were untrue.87

 When Witness X said that the LKA Report was not accurate, this was with respect to 
where the alleged Statement was made - not the words that were said.88

 It was acknowledged by the Respondent that the LKA Report was incorrect in terms 
of the location of the alleged Statement. However, the Council argued that it was 
more what was said, rather than where it was said that was important. It was to 
Witness X’s credit that he had corrected the location, as there was no advantage to 
him for doing that.89

 Witness X’s taking of the photograph of Mr Leyshan in the park was said to have 
been consistent with Witness X’s practice during investigations.90

 Witness X had denied, fairly and squarely, the preposition that he had changed the 
location of the Statement to exclude the possibility of other witnesses.91 Therefore 
the conspiracy preposition was unsupportable.

[23] The Council acknowledged that, at all times, Mr Leyshan had denied that he had made 
the Statement.92 However, it was argued that Mr Leyshan, unlike Witness X, had every reason 
to deny he made the Statement. If he had admitted to it at any time, it would have been fatal to 
his continued employment and to this application proceeding.93

(iii) Conclusions

[24] I have carefully considered all of the material before me and I find that it is most 
probable that Mr Leyshan did not say the words attributed to him by Witness X (the 
Statement). Mr Leyshan has been consistent in denying that he had said those words to Mr 
Walker. As part of his written response to the allegations, Mr Leyshan offered to provide a 
statutory declaration to that effect.

[25] With respect to Witness X, I have seen him and heard his evidence. Normally, it could 
be assumed that an investigator, such as Witness X, would be impartial with no axe to grind 
and nothing to gain by not telling the truth. Therefore, where there is a direct conflict between 
the employee’s and the investigator’s account of events, it would follow that that the 
investigator’s account should be preferred over that of the employee’s. However, on the basis 
of Witness X’s evidence, it cannot be said that he had nothing to gain out of maligning Mr 
Leyshan or that he was impartial. He was clear that the LKA Report was not a reliable 
account of his investigation and that he wanted to teach LKA a lesson in how to do a 
professional job. Further, Witness X said that he was disgusted by the behaviour that he 
witnessed and believed that the Council should be made aware of it. He acknowledged that 
what he had filmed and reported was outside the task he had been engaged for. In addition, 
Witness X stated that he felt intimidated by Mr Leyshan. He also saw Mr Leyshan as an 
obstacle to him getting close to the target and was suspicious of the reason why.

                                               
87 Transcript PN 3968 and Exhibit R13 at paragraph 22
88 Transcript PN 3972 - 3973
89 Transcript PN 3975
90 Transcript PN 2975
91 Transcript PN 3976
92 Transcript PN 3964 and Exhibit R13 at paragraph 22.
93 Transcript PN 3978 and Exhibit R13 at paragraph 23.
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[26] Therefore, in determining on the balance of probabilities, whether or not Mr Leyshan 
made the Statement as alleged, it is not possible to accept Witnesss X’s version of events over 
that of Mr Leyshan’s. This is on the basis that Witness X was not impartial and appeared to 
have an axe to grind in respect of Mr Leyshan. On the other hand, Mr Leyshan has 
consistently denied making the Statement and offered, early in the process, to provide a 
statutory declaration to this effect.

[27] Further, in reaching this conclusion, I have also considered the issue of where Mr
Leyshan allegedly made the Statement. It was Witness X’s evidence that Mr Leyshan had 
made the Statement from the porch in the depot in the morning on 27 December 2012. He 
said that the LKA Report, which stated that the Statement had been made at the oval in the 
afternoon 27 December 2012 was wrong. Mr Leyshan was very clear in his evidence, that it 
was not his practice to talk with his employees in the morning/allocate their duties, from the 
porch. Rather, he was very firm about him doing this from his desk in the office. I have also 
considered Witness X’s evidence on this issue. However, on the balance of probabilities, I 
accept Mr Leyshan’s evidence that it was not his practice to give his crew their instructions 
from the porch. 

[28] Accordingly, I find that, on the balance of probabilities, Mr Leyshan did not make the 
alleged Statement on 27 December 2012 either from the porch in the depot in the morning or 
at the oval in the afternoon.

2. Second issue - Failure to Discharge his Supervisory Responsibilities by not effectively 
monitoring and supervising Walker

[29] It was common ground that all of the allegations regarding Mr Walker, except for the 
allegations of potential illegal activity, were made out.

(a) Mr Leyshan

[30] It was Mr Leyshan’s evidence that:

 At the end of each week, each employee’s work is scheduled for the coming week.94

 He spent his work days, 50/50, either in the office doing paperwork or out checking 
sites. This varied each day.95

 He exercised his supervisory responsibilities by going out, unannounced to the field 
to see what his employees are up to.96

 When he is out of the office, he does spot checks on whichever grounds he is on to 
make sure they are clean or if anything needs to be done.97

 He gets to look at three to four grounds a day except when his workload is heavy and 
he might not get out of the office at all in that week.98

 Every month, he did a safety audit with his seven employees by standing and 
watching them do a particular task.99

                                               
94 Transcript PN 112 - 116
95 Transcript PN 133 - 134
96 Transcript PN702 - 703 and 727
97 Transcript PN 50 and Exhibit A1 at paragraph 6 
98 Transcript PN 51
99 Transcript PN 53 - 55
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 He was never told that he had to do additional auditing beyond his spot checks and 
safety audits.100 He recalled a meeting with Mr Walden in late December 2012/early 
January 2013 about the requirements regarding supervisors visiting their employees 
in the field. He did not recall Mr Walden stating that all supervisors had to meet their 
crews out in the fields at least twice a week.101

 His employees are required/expected to speak with him at the start of each day and 
of an afternoon at his desk.102

 He saw Mr Walker twice a day at the depot or in the office - in the morning and in 
the afternoon. He agreed that, if he was just relying in those two occasions each day, 
he would not have much of an idea about what Mr Walker was actually doing out in 
the field.103

 He was a Team Leader, Parks for 8 years (supervising about 60 employees) and had 
been Parks Project Officer for about 2 years prior to his dismissal.104

 He had had many years of practical experience as a supervisor as well as having 
undertaken a training course in supervision.105

 He had visited Mr Walker at least twice a week out in the field.106 He had not visited 
Witness X in the same basis even though he was one of his employees.107

 Later he said that he had not visited Mr Walker at least twice a week out in the 
field.108 He explained that he saw Mr Walker very rarely in the field. He stated that 
he supervised the work Mr Walker did by doing spot checks with other officers. Mr 
Leyshan explained that the spot checks might be in one particular area with Mr 
Walker somewhere else completely. It was also explained that, since his promotion 
into his last position, he had commenced supervising his employees work by going 
out, unannounced, into the field to look at their work.109

[31] In terms of the first allegation against Mr Walker (28 December 2012 - an extended 
and unauthorised break), Mr Leyshan explained that:

 The only time he saw Mr Walker on that day was when Mr Walker came upon him 
at the oval.110

 During their conversation, Mr Walker had asked him what he was doing. He had not 
asked Mr Walker what he was doing at the park. He had not asked Mr Walker what 
he had been doing prior to coming to the park or what work he would be doing after 
the park.111 This was said to be because it was a passing visit by Mr Walker as he 
(Mr Leyshan) was walking back to the pavilion.112

                                               
100 Transcript PN 56
101 Transcript PN 722 - 726
102 Transcript PN 142 - 147 and 815 - 820
103 Transcript PN 794 - 797
104 Transcript PN 693 - 698
105 Transcript PN 699 and 704 - 721
106 Transcript PN 729
107 Transcript PN 730 - 731 and 734 - 735
108 Transcript PN 739 and 922
109 Transcript PN 923 - 927
110 Transcript PN 752 - 753
111 Transcript PN 754 -759
112 Transcript PN 918 - 921
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[32] With respect to the second allegation against Mr Walker (18 January 2013 - an 
extended and unauthorised break), it was Mr Leyshan’s evidence that he did not visit Mr 
Walker or Witness X out in the field that day. He agreed that these were two out of his eleven 
direct reports whom he did not visit on 18 January 2013.113

[33] The next allegation against Mr Walker was said to have been Mr Walker taking an 
extended and unauthorised two hour break on 22 January 2013. Mr Leyshan confirmed that he 
had not visited Mr Leyshan and Witness X out in the field on that day.114

[34] In terms of the allegations against Mr Walker concerning his failure to perform his 
duties as a barbecue cleaner (and therefore Mr Leyshan’s failure to properly exercise his 
supervisory responsibilities), Mr Leyshan stated the following:

 Regarding the allegation that on 27 December 2012, Mr Walker did not perform any 
work duties at all - he did not visit Mr Walker or Witness X in the field on that day 
as he was in a kindergarten. He agreed that he only had two employees out in the 
field.115 He stated that he was not their babysitter but agreed he was their 
supervisor.116

 Regarding the allegation that, on 28 December 2012, Mr Walker visited various 
parks with dirty barbecues but did not clean them as required - he agreed that, if true, 
this was a complete abdication by Mr Walker of his duties. Mr Leyshan confirmed 
that, when he saw Mr Walker and Witness X on that day, it was purely accidental on 
their part and not something he had initiated.117

 In terms of the allegation that, on 21 December 2012, Mr Walker and Witness X did 
not collect any of the rubbish strewn around the barbecue in various parks - it was 
said that it was Mr Walker’s responsibility to do this, if the rubbish was in the 
immediate vicinity of a barbecue or around adjoining picnic tables. He confirmed 
that he did not visit Mr Walker and Witness X on that day.118

 With respect to the allegation that, on 21 January 2013, Mr Walker and Witness X 
looked at a number of barbecues but did not do anything - he agreed that, if this was
the case, it was an abdication of their duties and responsibilities. Mr Leyshan stated 
that he had done spot checks on that day but did not bump into Mr Walker or 
Witness X.119

[35] Mr Leyshan disagreed that only going out into the field on one of the seven days 
referred to in the allegations against Mr Walker was a total abdication of his responsibilities
as a supervisor.120 He stated that he preferred doing spot checks to make sure that all of the 
reserves were clean. He said that he had not done surprise visits on any of the three days it 
was alleged that Mr Walker did very little. This was partly because he was not their babysitter 
and because he was also out there looking at other sites as well. It was explained that he was 
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responsible for over 400 reserves, 70 of which have barbecues, and that he trusted his staff.
Mr Leyshan acknowledged that trust was reposed in him that he would properly and 
adequately supervise his subordinates.121

[36] It was also said that, if Witness X had a problem with what he observed, he should 
have told him and he would have rectified the situation.122 It was also stated by Mr Leyshan 
that he understood that, as a responsible and experienced supervisor, he should have been 
proactive and gone out and supervised his employees rather than just relying on complaints.
However, he explained that his remit was broader than just supervising his seven staff. This 
was because in December and January, he had about 80 kindergartens he had to maintain and 
170 playgrounds to check with only three staff. He agreed that, if there were any failings as a 
supervisor on his part, it was because he had too much on his plate.123

[37] He recounted that he had been asking Mr Boyle for the past four years, just before 
budget time, for a team leader for his park furniture crews. 124

(b) Mr Boyle

[38] Mr Boyle confirmed that, for the past three to four years, Mr Leyshan had asked for 
additional resources for his group.125

(c) Mr Walden

[39] It was Mr Walden’s evidence that:

 In late January 2013, the Council commenced implementation of a phased 
restructure of the Parks Department. This was described as involving a strengthening 
of the supervisory layer to improve productivity, quality, etc.126

 November to December 2012 were the early planning stages but nothing had been 
formally presented at that time.127 He was the architect of the restructuring.128

 To this end, he held a meeting with supervisors and also one including team 
members on 5 February 2013. The supervisors were told that he was looking for a 
lift in the standards of supervision and work quality and output.129

 At the time of his dismissal, Mr Leyshan was said to have had seven direct reports 
and four (sports turf) that he was overseeing, eleven in total. He stood by his 
statement although it differed from Mr Leyshan’s understanding of how many 
employees he supervised.130
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 In forming the view that Mr Leyshan should be dismissed he had regard to not only 
the Statement but also Mr Leyshan’s inadequate supervision.131

 He had no evidence that, prior to 22 January 2013, Mr Leyshan had been provided 
with negative feedback or criticism about his work. He stated that he had not given 
any and did not wish to speculate on what might have happened prior to his 
arrival.132

 He agreed that Mr Walker falling asleep at the traffic lights, on 27 December 2012, 
had nothing to do with Mr Leyshan’s alleged inadequate supervision or otherwise.133

However it was stated that Mr Leyshan had a responsibility to ensure that his staff 
turned up in a fit state for work.134

 In terms of Mr Walker’s alleged extended and unauthorised break on 22 January 
2013, he did not agree that it was not a product of inadequate supervision by Mr 
Leyshan. There would have been less likelihood of this happening if Mr Leyshan 
had created the right culture in the work group. This culture should be based on the 
supervisor ensuring that their staff did not feel that they could take this extra time by 
visiting them in the field, measuring the quality and quantity of their work and by 
having an open dialogue between the supervisor and their employees.135

 With respect to the allegations that Mr Walker failed to collect rubbish on 31 
December 2012, it was stated that perhaps Mr Leyshan did not follow Mr Walker up 
at appropriate intervals to make sure that he was looking after the whole of the 
presentation of the area.136

 He did not think that Mr Leyshan should follow his crew members around 
permanently. However, Mr Leyshan’s role was said to include ensuring that the 
work is completed at the required quality standard. Mr Leyshan, as responsible for 
the output of his group, was culpable for Mr Walker not picking up the rubbish. It 
was stated that Mr Leyshan needed, through auditing and a visiting regime, to be 
comfortable that the work was being done in a reliable manner.137

 He said there was no direction which required Mr Leyshan to visit each of his crew 
each day in the field.138 He did not expect Mr Leyshan to have visited all of the 
playgrounds, parks and barbecues in the facility fortnightly. It was agreed that Mr 
Leyshan may not, quite reasonably, get to all of the facilities more than once a month 
or longer.139

 The allegations that Mr Leyshan inadequately or inappropriately supervised Mr 
Walker were said to fit within the procedure for managing poor performance.140

 Prior to Mr Leyshan’s dismissal he had not been issued with a warning and no 
performance improvement plan had been implemented.141
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(d) Mr Lambert

[40] Mr Lambert’s evidence was that:

 In relation to the allegations of misconduct by the employees in the LKA Report, he 
was seriously troubled as they suggested that Mr Leyshan had neglected his duties 
by failing to properly supervise the work of those employees.142

 The most significant issue, among others, in terms of the decision to dismiss Mr 
Leyshan was him allegedly making the Statement. This had particularly troubled 
him. Regard was also had to Mr Leyshan’s lack of adequate supervision.143

 He determined that the conduct of Mr Walker (other than the alleged illegal 
activities) was one of the factors that established that Mr Leyshan was managing his 
subordinates in an inappropriate manner.144

 A performance improvement plan had not been implemented in respect of Mr 
Leyshan. He was not aware of any warnings having been given to Mr Leyshan.145

 Mr Leyshan’s alleged lack of supervision was an issue of poor performance, not 
misconduct.146

 In relation to the allegation that on 27 December 2012, Mr Walker did not perform 
any work, it was stated that, as Mr Walker’s supervisor, Mr Leyshan should have 
been actively checking on his work. This did not include Mr Leyshan sitting behind 
Mr Walker’s shoulder on that day. Rather, it meant checking his work periodically 
and meeting him at sites. If Mr Walker had been actively supervised, not doing any 
work would not have been allowed to take place. He was not aware of anything that 
Mr Leyshan did or did not do relative to the events of 27 December 2012.147

 In terms of Mr Walker’s alleged failure to properly clean barbecues on 28 December
2012; his alleged failure to collect rubbish on 31 December 2012 and alleged failure 
to clean barbecues on 2 and 21 January 2013, it was explained that it was not about 
specific instances, but rather, a pattern of behaviour. He had formed the view that Mr 
Walker was not being actively supervised by Mr Leyshan which allowed things to 
not occur, such as those contained in the allegations against Mr Walker.148

 With respect to the alleged extended and unauthorised break taken by Mr Walker on 
22 January 2013, it was stated that approval should have been sought from Mr 
Leyshan. As Mr Leyshan had not given such approval, this was said to have been a 
failure to supervise and also a failure on Mr Walker’s part.149 If there was active 
supervision by Mr Leyshan, Mr Lambert was sure that this incident would not have 
occurred. However, trailing Mr Walker around all day was said by Mr Lambert not 
to be his idea of supervision. Rather, Mr Leyshan should have regularly checked that 
the work schedule was being done correctly. If the work was not being done on time, 
Mr Leyshan would have asked Mr Walker why not. It was stated that Mr Leyshan 
should have regularly checked up on his employees. Over time, this would have 
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revealed what work was not being done or that employees were not at the sites where 
they were supposed to be.150

(e) Mr Stabb

[41] Mr Stabb gave evidence that:

 His initial impression of the LKA Report was that Mr Leyshan had seriously 
neglected his duties by failing to properly supervise the other employees. Having 
undertaken the disciplinary process, this impression was confirmed. It was said to 
have been a decisive matter in his mind in deciding that Mr Leyshan should be 
dismissed.151

 The aspect of the LKA Report that most concerned him was Mr Leyshan’s alleged 
making of the Statement. However, in deciding that dismissal was appropriate, he 
also had regard to Mr Leyshan’s alleged lack of adequate supervision.152

 He decided that the conduct of the employees contained in the LKA Report
established that Mr Leyshan was managing his insubordinate (Mr Walker) in an 
inappropriate manner. He drew a distinction between the three staff members in the 
report who were Mr Leyshan’s direct reports and those that were not. Account was 
only taken of the direct reports.153

 He did not agree that Mr Leyshan’s alleged lack of supervision was an issue of poor 
performance and not misconduct. Rather, it was said to be a combination of both.154

The making of the Statement was said to be misconduct whilst the alleged lack of 
supervision was an issue of inadequate performance.155

 He was not aware of any warnings having been issued to Mr Leyshan.156

 It was agreed that there was nothing specific that Mr Leyshan did/did not do which 
rendered him responsible for Mr Walker falling asleep on 27 December 2012 or for 
his failure to perform any work on that day.157

 In terms of Mr Walker’s alleged failure to properly clean barbecues on 28 December 
2012, it was stated that Mr Leyshan was expected to follow up, and on a random 
basis, inspect the quality of the work of his insubordinates. He was not aware of 
whether or not Mr Leyshan did this on that day.158

 This was also Mr Stabb’s response in terms of the allegations that Mr Walker failed 
to collect rubbish on 31 December 2012, failed to clean barbecues on 2 and 21 
January 2013 and took an extended and unauthorised break on 22 January 2013.159

 However it was stated that Mr Leyshan was responsible for the performance of tasks 
given to Mr Walker on any work day. The expectation was that, at the end of the 
day, Mr Walker would have performed all of the assigned tasks. The Council’s 
expectation was that supervisors, on any day, would be out in the field randomly 
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observing the tasks their teams were performing and ensuring the required standard 
of work.160

(f) Ms Dixon

[42] It was Ms Dixon’s evidence that:

 Mr Leyshan’s conduct, in allegedly making the Statement in the LKA Report, was of 
most concern to her.161

 Her conclusion that Mr Leyshan should be dismissed was also on the basis of his 
alleged lack of adequate supervision.162

 Mr Leyshan’s alleged making of the Statement was stated to be misconduct. Also 
seen as misconduct was Mr Leyshan’s alleged lack of supervision. This was because 
it had to do with Mr Leyshan’s attitude (misconduct) as a supervisor rather than his 
performance or skills as a supervisor.163 She had formed the view that Mr Leyshan 
had an attitude which constituted gross misconduct on the basis that he had made the 
Statement as alleged in the LKA Report.164

 The Statement was said to demonstrate an attitude of non active supervision in that 
Mr Leyshan chose not to put his supervisory skills into practice. The basis for this 
view was that he was not out on site regularly in his job as a supervisor. Mr Leyshan 
was said to have demonstrated a deficient attitude and an absence of active 
supervision by making the alleged Statement and his actions by not being on site 
regularly.165

 It could not be recalled if there had been an analysis of Mr Leyshan’s frequency in 
attending sites or consideration of such. It was agreed that the conclusion that Mr 
Leyshan was not actively supervising was based on the LKA Report which 
contained only a number of incidents without an analysis of where Mr Leyshan 
should have been at any point in time. She was not aware of how many occasions, 
during the six week period of the investigation, Mr Leyshan failed to be on site when 
he should have been.166

 It was confirmed that Mr Leyshan’s alleged lack of adequate supervision was based 
on the conduct of Mr Walker.167

 With respect to the allegation that Mr Walker had fallen asleep on 27 December 
2012, it was agreed that there was nothing that Mr Leyshan did or did not do which 
rendered him responsible for this.168

 In terms of Mr Walker allegedly performing no work on 27 December 2012, failing 
to clean barbecues properly the next day and failing to collect rubbish on 31 
December 2012, it was stated that Mr Leyshan had not created an environment 
where regular supervision was part of the regime, whereby he was present on site 
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regularly.169 It was agreed that she had nothing before her which suggested that Mr 
Leyshan knew that Mr Walker did not do any work on 27 December 2012.170

(g) Ms Thompson

[43] Ms Thompson gave evidence that: 

 The Statement allegedly made by Mr Leyshan was a significant matter in her mind 
when deciding to dismiss Mr Leyshan.171

 In addition to concluding that Mr Leyshan had actively encouraged/enabled 
employees to disregard the requirements of their employment (the Statement), she 
had also concluded that Mr Leyshan had demonstrated an established pattern of poor 
work performance and inadequate supervision of his subordinates.172

 Mr Leyshan’s unacceptable performance in managing subordinate employees in an 
inappropriate manner was viewed as serious misconduct.173

 She had asked if a warning had been issued to Mr Leyshan (no) but did not exactly 
ask if a performance improvement plan had been implemented in relation to him.174

 In terms of the allegation that Mr Walker fell asleep at the wheel on 27 December 
2012, it was said to be part of a pattern of behaviour by Mr Walker of not
performing his duties. It was then acknowledged that there was no basis for making 
Mr Leyshan responsible for Mr Walker falling asleep at the wheel or for failing to 
collect rubbish n 31 December 2012.175

 Mr Leyshan should have made sure that Mr Walker had cleaned the barbecues by 
supervising him as he knew what was on Mr Walker’s work schedule and therefore 
what he should have been doing. Mr Leyshan should have been following systems 
and processes to ensure that the barbecues were being cleaned.176 Mr Leyshan should 
have been following up with employees after they had cleaned the barbecues that 
day. He should also have visited them on site when they were cleaning barbecues to 
check that they were being cleaned and to the required standard.177

 She did not know, as the decision maker, that Mr Leyshan did not check with Mr 
Walker when Mr Walker came back to the depot in the afternoon. There was said to 
not have been any evidence, one way or the other, as to whether Mr Leyshan had 
checked.178 She did not request a report on the audit process that Mr Leyshan 
followed. She agreed that her conclusion that Mr Leyshan did not have a proper 
process in place for supervising his subordinates was not based on any substantial 
examination of what process he actually followed and what he was required to do.179
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She was not aware as to whether or not Mr Leyshan had such a process.180

 Her conclusion that Mr Leyshan did not have a process or adequate process in place 
to properly supervise his subordinates was based solely on the contents of the LKA 
Report.181

 Based on the LKA Report, there was a pattern of poor performance by Mr Walker 
and, through the words of the Statement, an attitude on the part of Mr Leyshan that 
encouraged or did not address Mr Walker’s failings.182

(h) Considerations and Conclusions

(i) Mr Leyshan

[44] On behalf of the Applicant, it was submitted that this issue did not establish that there 
was a valid reason for Mr Leyshan’s dismissal for three reasons. The first reason was that, as 
a matter of fact, there is no proper basis on which to visit responsibility to Mr Leyshan for 
each of the alleged instances of misconduct or inadequate performance by Mr Walker.183

[45] In terms of the first incident on 27 December 2012 (falling asleep at the traffic lights), 
it was argued that Ms Thompson, Ms Dixon and Mr Stabb accepted that there was no basis 
for making Mr Leyshan responsible for that incident.184

[46] The second was said to have been that Mr Walker took excessive and unauthorised 
breaks to attend to personal matters on three occasions. As two of these involved alleged 
criminal activity, the Applicant put them to one side. The remaining allegation was that, on 22 
January 2013, Mr Walker took a two hour break and went out with his wife. It was argued
that there was nothing which, on any view, could make Mr Leyshan responsible for Mr 
Walker taking an extended break. Mr Stabb was said to have accepted this as the case.185

[47] In terms of the allegations that Mr Walker did not perform any work or particular 
work, it was contended that the Respondent’s witnesses generally accepted that there was 
nothing that Mr Leyshan did or did not do that rendered him responsible for these 
allegations.186

[48] The second reason why this was not a valid reason for the dismissal was that the 
Council has sought to reframe or explain Mr Leyshan’s responsibility for Mr Walker’s 
failings. This was said to have been attempted by Ms Thompson who raised the notion that 
Mr Leyshan needed to have a process in place to check on Mr Walker’s work. However, Ms 
Thompson was recalled to have not known whether or not Mr Leyshan had such a process in 
place. Her conclusion about the absence of an adequate process was based solely on what was 
in the LKA Report. This was said to simply be a set of claimed observations of what people 
did on certain days.187 It was stated that Ms Thompson was unaware that Mr Leyshan had 
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said, during the investigation, that he regularly conducted on the spot checks as part of his 
auditing. The Applicant contended that, at no time, did the Council direct itself to what 
supervisory process he followed and whether it was sufficient. The evidence before the 
Commission was described as establishing that Mr Leyshan had adequate supervisory 
procedures.188

[49] Mr Walden’s evidence was also highlighted in terms of the number of playgrounds 
(160), parks (500) and barbecues (60) in the municipality. His evidence was recalled to have 
been that, even if the Applicant did not get to all of the facilities every month or even longer, 
that would not have been unreasonable. Further, it was contended that there was no evidence 
that Mr Leyshan was told that he had to do additional auditing.189

[50] Reference was also made to Mr Boyle’s and Mr Walden’s evidence regarding the 
municipality being the largest and fastest growing one in the State. This had resulted in 
stretched Parks Department staff. Mr Boyle had also confirmed that Mr Leyshan had sought 
additional staff.190

[51] The third proposition put on behalf of the Applicant was that, even if the Commission 
found some failing in Mr Leyshan’s supervisory duties, it did not constitute a valid reason for 
the dismissal. It was noted that all of the Council’s witnesses agreed that Mr Leyshan was 
“managing subordinate employees in an inappropriate manner”. This phrase was said to have 
been taken from the Council’s Conduct and Performance Management policy. A number of 
these witnesses were recalled to have agreed that the allegation that Mr Leyshan was 
inadequately or inappropriately supervising Mr Walker was a matter that fell within the 
managing of poor performance. It was also agreed that this policy does not provide for 
summary dismissal for inadequate performance unless a performance improvement plan has 
been implemented or the employee has received a warning.191

[52] As neither of these preconditions had been met, it was submitted that Mr Leyshan 
could not be summarily dismissed. Therefore, there could not be a valid reason.192

(ii) The Council

[53] For its part, the Council contended that the principal reason for Mr Leyshan’s 
dismissal was his abject failure to properly monitor and supervise the work performance and 
output of one of his subordinates, Mr Walker.193

[54] It was acknowledged that, as Mr Walker worked in the field, it was not possible for Mr 
Leyshan to be actively supervising him in the field. However, Mr Leyshan was responsible 
for visiting his employees on a regular basis in the field.194

                                               
188 Transcript PN 3806 - 3809
189 Transcript PN 3810 - 3812
190 Transcript PN 3811
191 Transcript PN 3813 - 3814
192 Transcript PN 3815
193 Transcript PN 3939 and Exhibit R13 at paragraph 9
194 Transcript PN 3942 - 3943 and Exhibit R13 at paragraph 11



[2013] FWC 7094

21

[55] It was stated that Mr Walden had issued a directive, in January 2013, to his 
subordinates that they visit their employees out in the field at least twice a week. Mr Leyshan 
was recalled to have not denied that this directive was issued. In addition, it was stated that 
Mr Leyshan was responsible for monitoring the quality and quantity of his employees’ work 
and to have a constant dialogue with them so that behaviour such as Mr Walker’s did not 
occur. Further, Mr Leyshan was said to be responsible for fostering a work environment 
where regular active supervision was normal and expected by the employees.195  The Council 
submitted that, if Mr Leyshan had created such a working environment, Mr Walker would not 
have been tempted to behave as he did. Or, at the very least, Mr Leyshan would have been 
able to identify that Mr Walker was not fulfilling his role and could have acted to remedy the 
situation. It was recalled that Mr Leyshan’s evidence did not include undertaking regular or 
programmed visits to see his employees in the field and it was said, therefore, that he did not 
do this.196

[56] Mr Leyshan’s evidence was stated to have been that:

 He prepared the working schedule for his employees each week and knew, on any 
given day, the tasks they had been allocated.197

 He had many years’ practical experience as a supervisor and had been trained in how 
to perform his supervisory duties.198

 During cross examination, Mr Leyshan conceded that he had not visited Mr Walker 
at least twice a week in the field.199

 He saw Mr Walker twice a day - morning and afternoon - in the depot but rarely saw 
him in the field.200

 He would not have much idea of what Mr Walker was doing in the field.201

 On seven different days when Mr Walker was not performing his duties as required, 
Mr Leyshan did not visit Mr Walker in the field. However, during the period in 
question, there were two employees that Mr Leyshan was responsible for - Mr 
Walker and Witness X.202

[57] It was argued that the Commission was entitled to conclude that, apart from drawing 
up the weekly work schedules and undertaking various spot checks, that was the extent of Mr 
Leyshan’s supervisory duties. This was said to represent a general disregard, by Mr Leyshan, 
of the importance of those responsibilities. The Applicant’s supervisory behaviour was 
contrasted with that of Mr Stewart, another supervisor. 203

[58] Illustrative of Mr Leyshan’s general abdication of a process whereby employees 
would expect that, at any point in time, their supervisor would visit them, was said to be the 
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events at the Grange Reserve Soccer oval on 27 December 2012 (when the Statement was 
allegedly made).204 This was because:

 It was Mr Walker who came up to him and asked him what he was doing.205

 Mr Leyshan did not go to the oval to visit Mr Walker and Witness X.206

 Mr Leyshan did not ask Mr Walker what work he and Witness X were doing or 
where they were going after the oval.207

[59] With respect to Mr Leyshan’s comment that he was not their (his employees) 
babysitter, the Council argued the following:

 The comment completely disregards any obligation to proactively monitor and 
supervise employees out in the field by visiting them at least twice a week.208

 It equates supervision with babysitting which shows Mr Leyshan’s contempt and 
disdain for that requirement. It was also said to reveal Mr Leyshan’s rejection of his 
supervisory responsibilities. The comment was stated to characterise Mr Leyshan’s 
former and current attitude to supervisory matters.209

[60] Finally, it was argued that Mr Leyshan’s attitude set the background for Mr Walker’s 
behaviour together with Mr Leyshan’s failure to actively monitor and supervise Mr Walker.210

(iii) Conclusions

[61] Having considered all of the material and submissions before me, I have formed the 
view that Mr Leyshan, as Mr Walker’s direct supervisor, was responsible for the completion 
by Mr Walker of his allocated work to the required standard. That was Mr Leyshan’s role in 
his position as Parks Project Officer. Therefore, in terms of the failure by Mr Walker to 
perform his duties appropriately, as his supervisor, Mr Leyshan did not adequately fulfil his 
responsibility for ensuring that Mr Walker performed his work appropriately and to the 
required standard.

[62] The Commission views Mr Walker’s activities as very serious matters and in no way 
condones such behaviour by an employee. The Council’s reaction to the contents of the LKA 
Report is understandable.

[63] However, the LKA Report, which forms the basis of the decision to dismiss Mr 
Leyshan, is a one-dimensional snapshot of a six-week period through December 2012/January 
2013. The Report is based on the observations of a private investigator, Witness X. The 
evidence before me is that the Council took the Report on face value and accepted it as if it 
was gospel. The Council, therefore, did not attempt to “colour in” the details regarding Mr 
Leyshan’s supervisory approach and practice which is, naturally, not captured by a set of 
observations made over a six-week period. The Council did not go behind the Report and 
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ascertain, for example, Mr Leyshan’s supervisory practices; how often he visited his 
employees in the field; what auditing and checking processes he had established and was this 
a particularly busy period and therefore not representative of what he normally did as a 
supervisor?

[64] Further, the information contained in the LKA Report was the result of a covert 
investigation into another employee (not Mr Leyshan). Witness X took it upon himself to 
record the activities of employees who were not the subject of his brief.

[65] In addition, Mr Leyshan had been in his position of Parks Project Officer for about 
two years at the time of his dismissal. Presumably, Mr Leyshan had been performing as a 
supervisor in the same or similar way over that period as he was during the period of the 
covert investigation. Mr Leyshan’s supervisor was responsible for the way Mr Leyshan 
performed his role as a supervisor. No issues had been raised with Mr Leyshan in respect of 
his supervisory performance during his time in this role and no warnings had been issued to 
him either.

[66] If the information about Mr Walker’s activities had come to light as part of the 
Council’s normal management processes, under the Conduct and Performance Management 
policy, the Council would have been required to take a more rounded approach to the issues 
(including conducting their own investigation), rather than the narrow-cast pathway of simply 
taking the LKA Report at face value and not looking behind it.

[67] Therefore, although it has been found that Mr Leyshan was responsible for Mr 
Walker’s failure to fulfil the responsibilities of his role, for all of these reasons, it is not 
possible to find that this reason constitutes a valid reason for Mr Leyshan’s dismissal.

3. Third issue - Breaches of the Procurement Policy

[68] Mr Leyshan, Mr Boyle and Mr Walden gave evidence in respect of this issue.

(a) Operation of the Procurement policy

(i) Mr Leyshan

[69] With respect to his understanding of how the Procurement policy operated, it was Mr 
Leyshan’s evidence that:

 He was aware of the Procurement policy and had browsed through it during the 
training.211

 He was provided with basic training by the Finance Department in 2011.212

 When the Procurement policy was introduced in 2011, there was a meeting between 
Mr Wilson and Mr Collins from the Finance Department and Mr Leyshan. An 
outcome of the discussion was said to have been that, for urgent jobs that needed to 
be done before a purchase order could be raised, he was told that he was allowed to 
do the emergency jobs and raise an order number after that. This was what he had 
been doing with his emergency jobs. Even though Specialised Road Maintenance 
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(SRM) was not on the list of preferred suppliers, he was also given permission to get 
the urgent job done and then raise an order number in respect of their services.213

 He admitted that the A&K Landscaping purchase orders were raised after the work 
had been done. However, this was because the Conservation Department was 
supposed to have raised the purchase order.

 An important aspect of his role was to purchase goods and services. It was his 
responsibility to generate a purchase order for approval by Mr Boyle.214 He was 
unaware of his budget.215

 He understood that a verbal quote only was required for works valued at less than 
$2000.

 The process was to firstly obtain a quote (either verbal or written depending on the 
cost). The next step was to create a purchase order which set out the 
supplier/contractor, the goods or services and the cost. The purchase order was then 
electronically submitted for approval by the appropriate manager (Mr Boyle). Once 
he was notified that the purchase order was approved, he was then authorised to 
engage the contractor/buy the goods.216

 Mr Boyle was responsible for approving the purchase orders he drew up. It was not 
uncommon for Mr Boyle to take a week to approve them.217

 Mr Boyle had raised a question about/rejected his purchase orders on about three 
occasions in the seven years Mr Boyle had been there. One rejection was due to 
insufficient funds in the budget.218

[70] He was not aware that 62% of works under his control were completed before a 
purchase order had been generated.219

(ii) Mr Walden

[71] It was stated by Mr Walden that the Procurement policy provides that the situation, for 
reasons of security, safety or health, may be made safe and that, as soon as possible, a 
purchase order is raised to cover the costs of those works. If there are any further planned 
works, approval has to be placed for those as well. He explained that “as soon as possible”
meant that, on return to the office, a purchase would be entered into the system and that the 
Co-ordinator (Mr Boyle) would be informed that emergency works had to be undertaken. It 
was said that, to his knowledge, such information had not been provided by Mr Leyshan to 
Mr Boyle regarding the anomalies raised in his second witness statement.220

[72] Mr Walden agreed that, where there is a standing contract and there is a reliable 
amount of work that is done each month against budget, a work order can be raised to capture 
the works throughout the month.221
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[73] It was confirmed by Mr Walden that the Procurement policy provides for certain 
exceptions to the requirement to follow the purchasing order method including for matters of 
emergency in respect of public health, safety or security as a consequence of an unseen event 
or occurrence. He expected Mr Leyshan to be diligent in attending to matters of emergency 
and that, to do so, Mr Leyshan would have to exercise judgement and discretion.222 Mr 
Walden agreed that, where works relate to matters of emergency, including public health, 
security or safety, if the risk has immediacy, those works have to be done urgently. In those 
circumstances, it was stated that the works would be done before a purchase order had been 
approved. He confirmed that the Procurement policy did not require a supervisor’s approval 
prior to engaging in works for matters of emergency.223

[74] It was agreed that he had never told Mr Leyshan directly nor told Mr Boyle to tell Mr 
Leyshan that Mr Leyshan had to check with Mr Boyle first when deciding whether to make 
purchases for matters of emergency, including public health, safety or security. Further, he 
had never issued Mr Leyshan with any guidelines regarding how to determine whether a 
particular purchase was a matter of urgency. Mr Walden also confirmed that he had never told
Mr Leyshan that he had to specifically notify either himself or Mr Boyle after he had made 
purchases for matters of emergency. What was required when making such purchases was to 
put in a purchase order after the purchase had been made for that purpose.224

[75] Mr Walden agreed that the Procurement policy recognises that there may be situations 
where insufficient quotations are received to satisfy the requirements regarding the obtaining 
of quotes. These included where insufficient quotes are actually received, where there are few 
suppliers of the goods or works or where the work is highly specialised.225 He indicated that 
he was unaware that some of the purchases proposed by Mr Leyshan were in circumstances 
where insufficient quotations were unable to be obtained e.g. water meters can only be 
obtained from the relevant authority.226

[76] It was Mr Walden’s evidence that 62% of all works performed under Mr Leyshan’s 
control over the previous two years were completed before a purchase order had been 
generated. Mr Walden’s view was that this was an unacceptable situation that should not have 
been permitted to occur.227 With respect to the report, Mr Walden indicated that he had not 
checked each of the order numbers to confirm the report’s accuracy. Further, he said that he 
had not checked as to what proportion of the 62% were purchases for matters of emergency.
However, he did not accept that all of the 62% were for emergency purposes.228

[77] Mr Walden explained that the Finance Department had provided him with this 
information from the Council’s financial system and that the financial system had held that 
information over the past two years.229 It was Mr Walden’s understanding that there were 
annual audit reviews of purchasing patterns undertaken by a combination of an internal and 
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external auditor.230 He confirmed that the internal audit process was the internal control used 
to detect the timing of work performed and purchase order requests. It was agreed that this 
process did not detect the alleged breaches in this regard.231

[78] With respect to the report regarding the timing of work performed and purchase order 
requests by Mr Leyshan, it was Mr Walden’s evidence that he had requested Finance to 
provide him with that report. He further explained that, when they had someone take over Mr 
Leyshan’s activities, it was found that there were some works which were under way which 
contractors were asking for purchase orders for. Then, it was further understood that there 
were works that had been requested that had no purchase order allocated to these works. It 
was also indicated that he was having difficulty recollecting whether he made a direct request 
or whether, as part of discussing the procurement processes, when he had found that were not 
in accordance with the policy, that it was offered.232

[79] The purpose of the request was said to have been to assist in preparing his statement in 
this proceeding. It was stated that he had not requested Finance to prepare a similar report 
dealing with any other of his subordinate employees.233 Mr Walden stated that he was not 
aware that he could have asked Finance to prepare such a report at any time during Mr 
Leyshan’s employment. He said that no one from Finance had advised him that he could get 
such a report and he was not aware that Finance had this type of information. He was not 
aware as to whether the Council had engaged an external auditor to audit Mr Leyshan’s 
procurement activities either before or after his dismissal.234

[80] Mr Walden indicated that Mr Boyle had responsibility for approving the majority of 
Mr Leyshan’s purchase orders. It was stated that Mr Boyle had responsibility for ensuring that 
Mr Leyshan went about his purchases in a manner that complied with the Procurement 
policy.235

[81] It was agreed by Mr Walden that there was a practice whereby a purchase order for 
preferred suppliers could be created at the start of each month for a certain amount to be spent 
with the supplier as needs arose over the course of the month. He confirmed Mr Lambert’s 
evidence that Specialised Road Maintenance (SRM) is not a designated preferred supplier for 
the Parks Department. He agreed that there are no preferred suppliers who only provide 
services to the Council in the maintenance area of the Parks Department. This was said to 
include the area of turf.236

[82] With respect to a purchase order for $10,000 that he had approved on 3 January 
2013237, Mr Walden agreed that all he was told when he approved this expenditure was that it 
was for ‘various works’ but knew that up to $10,000 would go to SRM. He stated that the 
requirement for such a standing purchase order was understood and Mr Leyshan’s previous 
history indicated that it would be about $10,000. It was indicated that he did not speak to Mr 
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Leyshan about this particular purchase order.238 Mr Walden confirmed that SRM has a 
contract with the Council and that it is a recognised or established provider of services. He 
understood that SRM was engaged by Mr Leyshan to attend to and deal with urgent works, 
including matters of emergency going to public health, safety or secure security, as 
required.239 Mr Walden indicated that he had probably received five purchase orders from Mr 
Leyshan and that he had approved all of them.240

(iii) Mr Boyle

[83] It was confirmed by Mr Boyle that he had only queried a handful of purchase orders
submitted by Mr Leyshan. This was because he either wanted more information about a 
purchase order or because there were budgetary issues. Mr Boyle agreed that there had only 
been a couple of purchase orders in the last couple of years submitted by Mr Leyshan that he 
had not approved - for budgetary reasons.241

[84] Mr Boyle agreed that there was an exception to the purchasing policy, which required 
a purchase order following a competitive quotation process, and that it was in matters of 
emergency, including public health, safety and security.242 As his supervisor, Mr Boyle 
agreed that he expected Mr Leyshan to act promptly in such situations. This was said to, 
because of necessity, result in the works being done before a purchase order was approved.243

He stated that he had not told Mr Leyshan that he had to check with him before deciding to 
make purchases for matters of emergency including public health, safety or security or to 
advise when he had made such purchases.244 My Boyle indicated that he had not issued Mr 
Leyshan with any guidelines as to how to determine whether a particular purchase issue was a 
matter of emergency.245

[85] It was confirmed by Mr Boyle that there were certain exceptions to the requirements in 
the purchasing policy for obtaining quotes before goods and services are purchased.246 He 
agreed that, having worked with Mr Leyshan, there were, from time to time, purchase orders 
where there were insufficient quotes because the right number of quotes were unable to be 
obtained.247

[86] When he had received the purchase orders in question from Mr Leyshan, except for 
Williams Landing and the recycled water meters, Mr Boyle stated that he was not aware that 
these works had already been completed.248
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(iv) Mr Stabb

[87] It was stated by Mr Stabb that the normal presumption was that the paperwork 
precedes the actual execution or delivery of the goods and services. He indicated that he 
would be concerned if the 62% of the work performed under Mr Leyshan’s control over the 
past two years was not emergency works. It was explained that the Council have been running 
a system to identify breaches of the policy and have been going through the organisation 
providing training and support to ensure that employees understand their obligations. The 
intention was said to be that there would be more vigorous monitoring of purchase orders 
with appropriate action being taken when there were breaches of the policy. Mr Stabb 
confirmed that Mr Boyle was responsible for Mr Leyshan’s compliance with the procurement 
policy.249

(v) Mr Lambert

[88] With respect to the report regarding Mr Leyshan’s purchase order history250, Mr 
Lambert stated that such a report is capable of being produced from the electronic financial 
system. He confirmed that the report was based on information held by the Finance 
Department over the previous years.251

[89] He was not aware of similar reports having been produced for other employees.252

[90] He agreed that Mr Boyle had responsibility for approval of My Leyshan’s purchase 
orders. No disciplinary action was said to have been taken against Mr Boyle. 253

[91] It was Mr Lambert’s evidence that he understood that, following Mr Leyshan’s 
dismissal, one of Mr Walden’s officers raised concerns about some specific purchase orders 
and requested more detailed information. 254

[92] He was not aware of reports, such as the one generated in respect of Mr Leyshan, 
having been provided to management in the past regarding any other employee.255

(b) Specialised Road Maintenance

(i) Mr Leyshan

[93] With respect to the various occasions when he had SRM perform works for the 
Council, Mr Leyshan agreed that, at the time he directed them to perform those services, he 
had not raised a purchase order. He confirmed that, in those circumstances, he was required to 
raise a formal purchase order as soon as possible.256
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[94] It was explained by Mr Leyshan that he raised purchase orders following receipt of 
written quotes. Contractors provided him with a verbal quote at the time and then followed up 
with written quotes. For the works completed by SRM in December 2012 and January 2013, 
Mr Leyshan explained that he did not raise the purchase orders until he had received the 
written quotes.257 He stated that, generally, he would raise one purchase order at the start of 
the month that ran for the duration of the month. However, for the works done before 
Christmas/New Year, he had not done this. This was because it had slipped his mind as there 
were other things on his mind, for example, over the Christmas month, he spent a lot of time 
in kindergartens and child care centres as they were shut down for the Christmas/New Year 
break. Maintenance is performed by contractors on all of their playgrounds and whatever else 
has been requested over November to January.258

[95] Mr Leyshan said that, if one went back months, one would see a purchase order for 
$2000 for small jobs like SRM. This was said to be what Mr Collins and Mr Wilson had 
instructed him to do.259

(ii) Mr Boyle

[96] My Boyle indicated that he was aware that there was a standing contract between the 
Council and SRM. He agreed that SRM was often engaged by Mr Leyshan to undertake 
emergency works and that this was because they did a good job and in a timely way.260 It was 
stated that he understood that Mr Leyshan, from time to time, would raise a purchase order in 
favour of SRM for various jobs to be undertaken over an upcoming month.261

[97] It was said by Mr Boyle that he encouraged Mr Leyshan to raise an order before the 
works were done. He stated that, if suppliers or contractors had a contract, he would ask his 
officers to raise a blanket order at the start of the month. The purpose of this was to pick up 
small jobs that arose across the month.262 It was Mr Boyle’s evidence that there were no 
preferred contractors for maintenance or turf in the Parks area.263

[98] Mr Boyle indicated that, because of the increased work pressures, it may take him a 
couple of days to approve a purchase order.264

(c) Specific purchasing order anomalies

[99] In terms of the specific anomalies identified by Mr Walden265, the evidence was as 
follows:
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(i) Williams Landing - VRC Landscapes

A. Mr Leyshan

[100] It was Mr Leyshan’s evidence that:

 A quote had been received from VRC Landscapes (VRC), dated 10 December 2012, 
for $3500 per month for the slashing of grass.266

 He denied asking Adam Trainon to also quote for this work or that he had seen his 
quote for $3200 per month.267

 Mr Trainon’s quote was not addressed to him but to Mr Boyle and Mr Brooks.268

 He had asked the company who had previously done the work to quote but they had 
declined.269

 He and Mr Stewart had shown Mr Boyle the VRC quote and had advised him that 
the other company had withdrawn. Mr Boyle then gave the go-ahead to the VRC 
quote.270 No issue had been raised subsequently with him regarding the work having
been given to VRC.271

 What was required for this job was landscaping and not just grass cutting. VRC had 
previously undertaken this type of work for the Council whereas Mr Trainon had 
not.272

 He confirmed that, under the terms of the Procurement policy, he was required to 
obtain a written quote before the work was undertaken.273 He also agreed that the 
work had been performed on 7 December 2012, 3 days prior to receipt of the 
quote.274

 Under the direction of the Conservation Department, he had authorised VRC to do 
the work.275 The work had been done prior to the raising of a purchase order due to 
the Conservation Department not doing that.276

 He was asked by the Conservation Department to find a contractor who could do this 
work. He obtained a verbal quote for the work from VRC which he gave to the 
Conservation Department and told them to raise the order number because it was 
their job and the cost was coming out of their budget. By the time he asked for a 
copy of the quote, the job had been done but he raised an order number.277

 He had personally shown VRC the site as they were already down there doing some 
mowing.278
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B. Mr Walden

[101] Mr Waldon indicated that, despite a lower quote having been received from Mr 
Trainon, and the Council having used both Mr Trainon and VRC previously, Mr Leyshan had 
awarded the work to VRC. This was said to be in breach of the Procurement policy as the 
work was not allocated to the contractor who offered the best value.279

C. Mr Boyle

[102] It was recalled by Mr Boyle that, in October/November 2012, he spoke to Mr Leyshan 
and told him that he wanted to get a contractor in on a temporary basis to provide mowing and 
horticultural services at Williams Landing until he had drawn up a tender.280 He had asked Mr 
Leyshan to make sure that any contractor who quoted on the work was shown the full scope 
of the work required and understood it. It was recalled that Mr Leyshan had assured him that 
he had done that.281 He confirmed that Mr Leyshan had shown him the quote from VRC.282

He did not remember Mr Leyshan telling him that the other company that was going to supply 
a quote had pulled out and the reasons why.283 Mr Boyle did not recall Mr Leyshan showing 
him the quotation or him giving Mr Leyshan the go-ahead to give the work to VRC.284

[103] With respect to the quotation from Adam Trainon, dated 12 December 2011, Mr Boyle 
stated that it had not been handed to him by Adam Trainon and that he had not seen it until 
very recently.285 He had found it in a manila folder just to the side of Mr Leyshan’s desk.286

He had never spoken to Mr Leyshan about it.287

[104] Mr Boyle agreed that the work that Mr Trainon does is more cutting and mowing 
whereas VRC do the full suite of landscaping and gardening work. However, he said that Mr 
Trainon has had some experience in landscaping and has previously performed landscaping 
works for the Council.288

(ii) Gleeson’s Road Extension and Mouyong Road Extension, Little River - A & K 
Landscaping 
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A. Mr Leyshan

[105] Mr Leyshan’s evidence was that:

 The Conservation Department had asked him to get some grass slashing done at 
Gleeson’s Road and Mouyong Road.289

 He told the Conservation Department that he would ask A&K Landscaping (A&K) 
to give a price as they were doing other grass cutting at Little River for the Council.
He obtained a verbal price which he gave to the Conservation Department and asked 
them to raise an order number.290 He had authorised A&K to do the work at 
Gleeson’s Road.291 A verbal quote had come in before he had authorised the work 
but there was no purchase order raised beforehand.292

 When this was not done, he had asked A&K to send him a copy of the quote. He had 
then raised an order number. However, the quotes had come in after the work was
completed at both locations.293

 He confirmed that, under the Procurement policy, a purchase order must be approved 
before the work is undertaken.294 He did not contact Mr Boyle and tell him that the 
work had already been performed.295

 Even though it was not Mr Leyshan’s responsibility, the Team Leader Conservation 
had given him the go-ahead to get the grass slashed as it was high fire season and the 
grass was very tall.296

B. Mr Walden

[106] Mr Walden stated that both these works were carried out before the expenditure was 
approved all the cost was known. Mr Leyshan had raised purchase orders after the council had 
effectively been committed to the expenditure.297

(iii) Meter cages - Werribee Tow Bars

A. Mr Leyshan

[107] It was Mr Leyshan’s evidence that:

 He instructed Paul Ryan Plumbing (PRP) (a Council contract plumber) to organise 
recycled water meters from City West Water and to arrange for some meter cages to 
be made. Mr Ryan engaged Werribee Tow Bars to design and make the meter 
cages.298
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 The quote of $3927 for 6 meter cages was said to be reasonable compared with two 
previous quotes for $1100 and $900 per cage respectively.299

 The cages were urgent because they were from sites where the water meters had 
been stolen.300

 He had spoken to Mr Boyle and told him that water meters had been stolen but that, 
before they could get replacements, there needed to be water meter cages in place.
He also said that they needed to get a supplier and so PRP was engaged and he, in 
turn, engaged Werribee Tow Bars.301

 It was agreed that he still needed to raise a purchase order and to have it formally 
approved. He said that a purchase order was not raised until after the cages had been 
supplied because he was not aware that they were being constructed so quickly.302

 Mr Leyshan’s Team Leader had directed that the cages be constructed and, although 
he has the authority to do the purchase order, he asked Mr Leyshan to raise one.303

(iv) Installation of recycled water meters

A. Mr Leyshan

[108] Mr Leyshan’s evidence was as follows:

 A plumber was required to fill in the documentation to obtain water meters from 
City West Water.304 He engaged PRP for this purpose.305 He did not obtain a quote 
for Paul Ryan’s filling in of the paperwork ($400) because he is a preferred 
supplier.306

 The specific cost of the water meters depended on the size of the meter and would 
not be known until City West Water sent the Council the invoice.307 It was therefore 
not possible to obtain a quote.308

 He said that he had no idea what the cost might be of installing the recycled water 
meters.309

 With respect to installing the meters, quotes were to be obtained for this. He said that 
Paul Ryan would not get this job as he only does jobs at an hourly rate for 
emergency work. Installation of water meters was not emergency work.310

 With respect to Mr Walden’s statement that he was told by Mr Boyle that Paul Ryan 
had said to him that he was not required to provide a quote before he commenced, as 
Mr Leyshan had told him to complete the works at the hourly rate, Mr Leyshan 
responded that Paul Ryan does not give quotes on urgent/small jobs. Rather, he 
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worked on the basis of his hourly rate as one of the preferred suppliers. However, Mr 
Ryan would have to quote on the installation of the water meters.311

[109] He denied telling Paul Ryan, at the time of requesting him to install the water meters, 
that he was to do it at his hourly rate.312

B. Mr Walden

[110] With respect to the remaining work at President’s Park, Galvin Park and Watton 
Street, Mr Walden indicated that this work had not been awarded at or before Mr Leyshan’s 
dismissal.313 In terms of Mr Leyshan having told PRP that he could do these works at his 
hourly rate, Mr Walden stated that this information was based on what Mr Boyle had told 
him.314

C. Mr Boyle

[111] Mr Boyle confirmed that he had spoken to Mr Ryan of Paul Ryan Plumbing about his 
dealings with Mr Leyshan in connection with the installation of recycled water meters. Mr 
Ryan had said that he had sourced the PIC numbers from City West Water on Mr Leyshan’s 
instruction. He did not know whether Mr Leyshan told Mr Ryan that he could get the PIC 
number at an hourly rate.315

(iv) Riversdale Drive footbridge - Specialised Road Maintenance

A. Mr Leyshan

[112] Mr Leyshan stated that:

 He had used SRM previously for a lot of emergency jobs as they could go out on that 
day and make the site safe.316

 He had gone out to the site and had ascertained that it was dangerous in relation to 
rotten boards and holes. This was said to be emergency job.317

 He had then sent out SRM who provided a verbal quote. As it was an emergency job, 
he had given the go-ahead. SRM had sent him the invoice after the job had been 
done. This was consistent with his practice of getting a lot of the urgent jobs done 
before he raises an order number.318

 He had raised the purchase order after SRM had provided a verbal quote. The order 
number would have been drawn up the next day.319 He confirmed that a written 
quote, dated 19 December 2012, was received on 1 January 2013 and that he had 
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raised a purchase order on 2 January 2013.320 The repair works were undertaken on 
20 December 2013.321 With respect to the delay between when the work was 
undertaken (20 December 2012) and when he had raised a purchase order (27 
January 2013) Mr Leyshan said that he was human and that if he did make a mistake 
- he made a mistake.322

 He was unsure as to whether he had raised another purchase order prior to the date of 
the quote. This was because the purchase order on 2 January 2013 may have been for 
jobs in January to the start of February 2013 as, for some companies, he did all of the 
purchase orders at the beginning of the month for that month.323

 He did not think he advised Mr Boyle about this particular urgent job although he 
did for most of them.324 He did not advise Mr Walden either.325

 He said that he generally raised a purchase order the day after receiving a verbal 
quote. However, this had not occurred with respect to this quote.326

B. Mr Walden

[113] Mr Walden stated that Mr Leyshan had raised a purchase order on 2 January 2013, 
well after the work was completed on 20 December 2012. This was said to be a breach of 
policy as the works were undertaken before the expenditure was approved. This resulted in 
the Council effectively being committed to the expenditure.327

(v) Posts and rails on a handrail at Convent Drive - Specialised Road Maintenance

A. Mr Leyshan

[114] It was Mr Leyshan’s evidence that this related to a handrail that goes down along the 
Werribee River which kids had removed overnight.328 If a person took a tumble, they would 
have ended up in the river.329

[115] Mr Leyshan had requested SRM to replace the handrail. They gave him a verbal quote 
and Mr Leyshan instructed them to do the work there and then. This was because SRM was 
able to do this.330 He confirmed that he had received a written quote, dated 19 December 
2012, on 1 January 2013 and that, at that point in time, the work had already been performed.
He had authorised payment of the quote on 3 January 2013.331 Mr Leyshan also indicated that 
he had not advised Mr Boyle that the work was urgent.332
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[116] It was agreed by Mr Leyshan that there was a substantial delay between when the 
works were done (20 December 2012) and when a purchase order was raised (2 January 
2013).333

B. Mr Walden

[117] Mr Walden’s evidence was that these works were not of an emergency nature because 
the situation was made safe firstly by Council staff. The contractor had then followed up with 
planned works to complete the repair.334 He could not say from his own knowledge what had 
been done to secure the site.335 He said that he had been advised by Mr Boyle that it was not 
urgent work.336

[118] It was stated that the works had been ordered before the expenditure was approved.
Further, the purchase order was raised after the Council had been committed to the 
expenditure.337

(vi) Dunnings Road Reserve - Specialised Road Maintenance

A. Mr Leyshan

[119] Mr Leyshan gave evidence that bollards had been removed at the Dunnings Road oval 
and cars were doing wheelies on the turf and doing costly damage to the surface.338 He had 
telephoned SRM and Mr Thompson had gone out and given him a verbal quote to replace the 
bollards. This was done on that day.339

[120] It was agreed by Mr Leyshan that there was a delay between the works having been 
completed (23 December 2012) and the raising of a purchase order (2 January 2013).340

B. Mr Walden

[121] Mr Walden’s evidence was that it was his understanding that these were not of an 
emergency nature. This was because the works were to create an improvement to the fence 
that was there and as such they were planned as the works were stipulated.341 He also said that 
the works were ordered before the expenditure was approved, thereby committing the Council 
to this expenditure.342
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(vii) Broken locks on sheds at President’s Park - Specialised Road Maintenance

A. Mr Leyshan

[122] Mr Leyshan gave evidence that:

 The shed at President’s Park had been broken into overnight and the roller door 
needed to be replaced.343

 He had engaged SRM to make the shed safe until the roller door was replaced.344

 He had rung SRM who had gone there later in the day and had given him a verbal 
quote. Mr Thompson had fixed the door on a temporary basis so that the shed would 
not get broken into again that night.345

 At the time he directed SRM to do the work, he had not raised a purchase order or 
obtained approval for that work.346

 He agreed that there was a substantial delay between when the works were 
completed (22 December 2012) and when he raised a purchase order (2 January 
2013).347

 He had not spoken to Mr Boyle but believed that the Turf team Leader had told 
him.348

B. Mr Walden

[123] Mr Walden’s evidence was that it was his understanding that these works were not of 
an emergency nature. This was because the works referred to were attended to by Council 
staff in the first instance who had re-secured the door. There were then follow up works the 
next day to deal with the situation properly.349 It was stated that the works were ordered 
before the expenditure was approved. This meant that the Council was effectively committed 
to this expenditure.350

[124] It was also Mr Walden’s evidence that he did not know from his own observation that 
the shed had been secured overnight by Council staff but because Mr Boyle had told him that 
this was not urgent work.351
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(viii) Removal of a bollard base – Specialised Road Maintenance

A. Mr Leyshan

[125] Mr Leyshan stated that a resident had tripped over the bollard base. He had engaged 
SRM to grind it down and had been given a verbal quote on site.352 He confirmed that the 
work had been undertaken on 24 December 2012 and that a purchase order had not been 
raised until 2 January 2013. It was agreed that this was a substantial delay.353

[126] At the time he had given SRM the go-ahead, Mr Leyshan stated that he had not raised 
a purchase order nor had one approved. He had not spoken to Mr Boyle and advised him that 
the work was urgent.354

[127] Mr Leyshan also indicated that the work had been approved after it had been 
completed as it was a trip hazard.355

B. Mr Walden 

[128] Mr Walden stated that, it was his opinion that, these works were not of an emergency 
nature as he was not aware that the bollard base posed a risk. It was his view that these were 
works that could have been planned.356 Mr Walden said that the works were ordered before 
the expenditure was approved. Therefore, the Council was effectively committed to the 
expenditure.357

[129] It was indicated by Mr Walden that damaged bollard bases may pose a threat to public 
safety.358 He also said that Mr Boyle had advised him that the work was not urgent.359

(ix) Fence repair at Grange soccer field - Specialised Road Maintenance

A. Mr Leyshan

[130] It was Mr Leyshan’s evidence that a stolen car had gone through the fence and onto 
the ground. He had telephoned SRM who gave him a verbal quote over the phone and had 
fixed it there and then (24 December 2012).360

[131] It was stated that, at the time he had directed SRM to do the work, he had not had a 
purchase order approved nor had he sought approval from Mr Boyle for the work.361 Mr 
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Leyshan agreed that there was a substantial delay between the date the works were completed 
(24 December 2012) and the date a purchase order was raised (2 January 2013).362

B. Mr Walden

[132] It was Mr Walden’s evidence that Mr Leyshan had not raised a purchase order until 
after the works had been completed. Therefore, the Council was effectively committed to that 
expenditure.363

(x) Manufacture of the bollard at Carly Terrace – Specialised Road Maintenance

A. Mr Leyshan

[133] Mr Leyshan gave evidence that cars were taking a short cut through the park into 
Railway Avenue.364 Mr Thompson was asked for the cost of installing a bollard to prevent 
cars driving across. This was done on that day.365

[134] It was confirmed by Mr Leyshan that he had received the quote, dated 7 January 2013, 
from SRM on 20 January 2013. He had then raised the purchase order on 21 January 2013, 
after the work had been completed on 17 January 2013.366 Mr Leyshan had stated that there 
was some urgency about this work but that he had not raised it with Mr Boyle.367 It was 
agreed that he had authorised the work to be done without having raised a purchase order or 
had it approved.368

B. Mr Walden

[135] Mr Walden said the works involved requesting the manufacture of a timber bollard, 
removal of a broken post and fencing and then concreting the new bollard. It was stated that
the first part of the works may have been emergency but that there was nothing that he had 
been made aware of to indicate that it was.369 Mr Walden indicated that the works were 
completed before the expenditure was approved. The purchase order request was raised after 
the Council had effectively been committed to the expenditure.370

(xi) Replacement of bollards at Niagara Way - Specialised Road Maintenance

A. Mr Leyshan

[136] It was Mr Leyshan’s evidence that cars were accessing the park next to the 
playgrounds. He therefore engaged SRM to provide a quote to put the bollards back.371
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[137] Mr Leyshan confirmed that he had received a quote, dated 8 January 2013, on 20 
January 2013 and that the work had been undertaken on 15 January 2013.372 He confirmed 
that the work was performed before he had raised a purchase order (21 January 2013) or had 
one approved.373 It was agreed that there was a delay in raising the purchase order.374

B. Mr Walden 

[138] Mr Walden stated that this was not work of emergency nature but rather something 
that would normally get reported through and then be part of a planned set of work.375 It was 
said that this work had been ordered before the expenditure was approved. Council, therefore, 
had been committed to the expenditure prior to the purchase order being raised.376

(xii) Work to a shed at Galvin Park – Specialised Road Maintenance

A. Mr Leyshan

[139] It was stated by Mr Leyshan that the roller door on the shed had been broken into. He 
was instructed to fix the door until a replacement door could be installed. SRM provided a 
quote over the phone and made the shed safe on 12 January 2013.377 A purchase order was 
raised on 21 January 2013.378

[140] Mr Leyshan agreed that there was a substantial delay in raising the purchase order.379

[141] Mr Leyshan acknowledged that the work had been performed prior to receiving a 
written quote or raising a purchase order or having had one approved. He stated that there was 
a degree of urgency as the shed had been broken into. He did not raise the urgency of the 
work with Mr Boyle but said that he believed that the turf crew had advised Mr Boyle.380

B. Mr Walden

[142] Mr Walden’s evidence was that the works had been completed on 12 January 2013 but 
that Mr Leyshan did not raise a purchase order until 21 January 2013. The Council had 
thereby been committed to the expenditure as the works had been undertaken before the 
expenditure was approved.381
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(d) Considerations and Conclusions

(i) Mr Leyshan

[143] It was submitted that the Council should not be allowed to rely on these alleged 
breaches to justify Mr Leyshan’s dismissal. This was because the material, now relied on by 
the Council, was available to it prior to the dismissal and was not acted on by the Council.
Reference was made to the decision in Lane v Arrowcrest Group382 (Arrowcrest) and to the 
majority in the Full Bench decision in B, C and D v Australia Postal Corporation383.384

[144] With respect to the Council’s reliance on the report which showed that 62% of all 
works performed under Mr Leyshan’s control over the previous two years were completed 
before a purchase order was generated, it was stated that it was the Council’s own evidence 
that this information had been held by the Finance Department over the previous two years.
Mr Walden’s evidence was referred to where he indicated that the Finance Department’s 
computer system automatically records when purchase orders are issued, the date of approval 
and when payment is made.385

[145] Further, it was stated that there are annual internal audit reviews of purchasing
patterns. Mr Lambert was recalled to have said that he expected that practices, such as Mr 
Leyshan’s, would have been detected and remedied by those audits. However, the Applicant
argued that the Council had failed to make inquiries before his dismissal which would have
brought the existing facts to its knowledge. What was now relied on was available from the 
electronic financial system but that nothing had been done previously to generate such a 
report. Further, it was contended that there was a clear failure by the Council to monitor or 
enforce compliance with its Procurement policy.386

[146] In the alternative, the Applicant submitted that the evidence does not establish that Mr 
Leyshan’s actions constituted a breach of the Procurement policy. In the further alternative, it 
was argued that, if there were breaches, those breaches did not provide a valid reason for 
dismissal.387

[147] The Commission was reminded that the policy provides that the prescribed procedures 
do not apply in matters of emergency, including public health, security or safety, as a 
consequence of an unforeseen event or occurrence or an absence of competition for technical 
reasons.388

[148] It was argued that Mr Leyshan had provided credible and commonsense answers to 
each of the instances of alleged non compliance. In addition, the following aspects of the 
evidence were highlighted:
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 It could take Mr Boyle up to a week o approve purchase orders.389

 Mr Leyshan had been taking the same approach to purchase orders and the 
undertaking of works for eleven years.390

 Mr Wilson and Mr Collins had given Mr Leyshan permission to get 
urgent/emergency work done before raising a purchase order even where the supplier 
was not a preferred supplier. 391

 The specific incidents relate to a very busy period when all of the maintenance on 
the child care centres was to be completed.392

 Mr Leyshan was told that he could raise a purchase order for $2,000 to $5,000 for 
emergency jobs per month.393

 Mr Lambert and Mr Walden accepted that, for emergency work, there was an 
exception to the requirement to raise a purchase order before the work is 
performed.394

 Mr Walden agreed that a number of the alleged breaches of the Procurement policy 
could fall into the exceptions.395

 Mr Walden approved a purchase order for $10,000 for SRM for “various works”, 
without knowing what it was for. He also knew that there are no preferred suppliers 
in the maintenance area of the Parks Department.396

 Mr Boyle knew that SRM was used for emergency work and that Mr Leyshan would 
usually submit a purchase order for SRM in advance to cover various jobs for that 
month.397

[149] It was submitted that the evidence does not disclose that Mr Leyshan breached the 
policy in that, if his practices were not in accordance with the letter of the policy, they were 
known by, and acquiesced to, the Council. Further, any issues of non compliance with the 
policy are matters of work performance. These were never raised with Mr Leyshan and cannot 
justify his dismissal.398

[150] Further, it was argued that there were a number of contradictions:

 Between the procurement practices and the newly required strict observance of the 
policy. 

 Between the demand to follow the Procurement policy and the Council’s failure to 
comply with another of its policies - the Conduct and Performance Management 
Policy.399
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(ii) The Council

[151] On behalf of the Council, it was submitted that the Procurement policy matters only 
came to Mr Walden’s attention following Mr Leyshan’s dismissal. It was stated that there was 
a regular audit process but, unfortunately, it did not pick up the infractions of the policy. 
Given the rapid growth of the Council, it was argued that this could explain as to why 
discovery of the anomalies did not occur earlier. In these circumstances, it was said to not 
follow that the Commission should not have regard to this evidence.400

[152] With respect to the anomalies highlighted by Mr Walden, it was stated that, even if 
they were of an emergency nature, Mr Leyshan did not advise his supervisor that he had 
arranged for such works prior to raising a purchase order. Mr Walden’s evidence was said to 
dispute whether five of the anomalies were emergency works.401

[153] Further, it was argued that the purchase orders were not raised until well after the 
works were required.402

[154] In terms of the works undertaken by Specialised Road Maintenance in December 2012 
and January 2013, the Council argued that:

 Mr Leyshan had conceded that he had made a mistake and there was a substantial 
delay between when the works were done and when he raised the purchase order.403

 Mr Leyshan did not do anything about the purchase orders until the quotes were 
received.404

 Mr Leyshan did not inform his supervisor that, at the time of raising the purchase 
order, the work had already been completed.405

[155] With regard to A&K Landscaping, it was contended that:

 Under the policy, the person who engaged the supplier had the responsibility of 
raising the purchase order prior to engagement.406

 Mr Leyshan was therefore responsible for raising the purchase order as he had 
engaged A&K Landscaping to do the works.407

[156] In respect of the water meter cages, the Council stated that this was a clear example of 
expenditure being undertaken without a purchase order. It was said that this was not an urgent 
issue as the installation of the water meters was part of the regular programmed works. The 
Council argued that there was nothing which prevented Mr Leyshan from raising a purchase 
order at that point in time.408
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[157] The work undertaken at Williams Landing by VRC Landscapes was described as a 
example of Mr Leyshan not obtaining the best value for the Council’s purchases. This was on 
the basis that, as Mr Boyle had found Mr Trainon’s quote in a folder on Mr Leyshan’s desk,
Mr Leyshan was aware of the quote. He had, however, decided to award the work to the more 
expensive quote.409

(iii) Conclusions

[158] I have considered the Applicant’s submission that the Commission should not have 
regard to this reason for the dismissal on the basis that the material relied upon was available 
to the Council prior to the dismissal but was not acted upon by it. It may well be that it was 
the case that this information had been in the Council’s Finance Department’s electronic 
records for the previous two years. Mr Walden and Mr Lambert gave evidence to this effect.
Therefore, on the basis of Arrowcrest, the alleged breaches of the Procurement policy cannot 
be relied on to justify Mr Leyshan’s dismissal.

[159] Out of an abundance of caution, and in the event that I may be wrong on this point, I 
will deal with the alleged breaches of the Procurement policy by Mr Leyshan. The Council 
relied on fourteen alleged breaches of the Procurement policy as providing a valid reason for 
Mr Leyshan’s dismissal. I do not plan to deal with each of the alleged breaches specifically in 
detail except to make the observation that maybe not all of the breaches fit within the 
emergency exception of the policy (going to public safety, health and security). Some 
certainly do, such as missing handrails near the river at Convent Drive, rotten boards on the 
Riversdale Drive footbridge, replacing broken locks on sheds at President’s Park and Galvin 
Park, the removal of a bollard base, manufacture of bollards at Carly Terrace and replacement 
of bollards at Dunnings Road Reserve. Others relate to there being only one supplier, for 
example City West Water, for the recycled water meters and the limited availability of quotes 
(VRC at Williams Landing). In considering this alleged anomoly, I accept Mr Leyshan’s 
evidence that he had not seen Mr Trainon’s quote. As well, in terms of the grass slashing at 
Gleeson’s Road and Mouyong Road extensions, I accept Mr Leyshan’s evidence that he 
understood that the Conservation Department was going to raise these particular purchase 
orders.

[160] Further, it may also be that Mr Leyshan was not as timely in raising purchase orders as 
he should have been on the basis that he waited before the written quote came in before he 
raised it. However, whatever Mr Leyshan’s practices were, these had been known to his 
supervisor for a number of years. In that time, Mr Boyle had only refused a couple of 
purchase order requests from Mr Leyshan, one of them for budgetary reasons. Mr Walden, as 
well as Mr Brooks and Mr Binnie had also approved purchase requests from Mr Leyshan in 
Mr Boyle’s absence.410

[161] Secondly, Mr Boyle (and Mr Walden on one occasion)411 had approved a blanket 
purchase order for particular suppliers even though there were no preferred suppliers for 
maintenance in the Parks Department. As well, there was no evidence brought which directly 
challenged Mr Leyshan’s contention that Mr Wilson and Mr Collins, from the Finance 
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Department, gave him permission to get urgent (emergency) work done before raising a 
purchase order, even where the provider was not a preferred provider. 

[162] Further, it was Mr Boyle’s evidence that Mr Leyshan was not required to obtain his 
approval before getting emergency work done. In addition, Mr Leyshan’s supervisor was 
responsible for ensuring that Mr Leyshan fulfilled his role in accordance with the 
Procurement policy. Mr Boyle had the opportunity over several years to correct Mr Leyshan’s 
approach in this area but failed to do so. As well, it appears that Mr Boyle’s supervisor, Mr 
Walden, was aware, from August 2012, of Mr Leyshan’s practices as he approved a number 
of Mr Leyshan’s purchase order requests between then and the date of his dismissal.412

[163] However, despite taking into account Mr Leyshan’s practices, the exceptions to the 
normal process and the permission given to him regarding urgent/emergency jobs, it would be 
seem that, on the information before me, that the manufacture of a bollard at Carly Terrace
and the repair of a fence at the Grange soccer field do not fall within the urgent/emergency 
category. Therefore, I find that Mr Leyshan made two minor technical breaches of the 
Procurement policy by not first obtaining approval of a purchase order prior to the work being 
undertaken and the expenditure committed.

CONCLUSIONS

[164] Section 396 of the Act sets out four matters which must be decided in applications of 
this kind before the merits are considered. These matters are:

“(a) whether the application was made within the period required in subsection 394(2);

(b) whether the person was protected from unfair dismissal;

(c) whether the dismissal was consistent with the Small Business Fair Dismissal Code;

(d) whether the dismissal was a case of genuine redundancy.”

[165] The application was made seven days after Mr Leyshan’s dismissal. This is within the 
period required in subsection 394(2).

[166] Mr Leyshan was covered by an enterprise agreement and therefore was protected from 
unfair dismissal (s.396(b)).

[167] Subsections 396(c) and (d) have no relevance in this matter.

[168] Section 385 of the Act provides that a person has been unfairly dismissed in the Fair 
Work Commission is satisfied that:

“(a) the person has been dismissed; and

(b) the dismissal was harsh, unjust or unreasonable; and

(c) the dismissal was not consistent with the Small Business Fair Dismissal Code; and
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(d) the dismissal was not a case of genuine redundancy.”

[169] In this matter s.385(a) has been met. Subsections 385(c) and (d) have no relevance.

[170] Therefore, what remains to be determined is whether or not Mr Leyshan’s summary 
dismissal was harsh, unjust or unreasonable (s.385(b))

Was the dismissal harsh, unjust or unreasonable?

[171] In order to determine whether Mr Leyshan’s summary dismissal was harsh, unjust or 
unreasonable, the Commission is required to take into account the factors set out in s.387 of 
the Act.

[172] Those factors are as follows:

“387 Criteria for considering harshness etc.

In considering whether it is satisfied that a dismissal was harsh, unjust or 
unreasonable, the FWC must take into account:

(a) whether there was a valid reason for the dismissal related to the person’s capacity 
or conduct (including its effect on the safety and welfare of other employees); and

(b) whether the person was notified of that reason; and

(c) whether the person was given an opportunity to respond to any reason related to 
the capacity or conduct of the person; and

(d) any unreasonable refusal by the employer to allow the person to have a support 
person present to assist at any discussions relating to dismissal; and

(e) if the dismissal related to unsatisfactory performance by the person—whether the 
person had been warned about that unsatisfactory performance before the dismissal; 
and

(f) the degree to which the size of the employer’s enterprise would be likely to impact 
on the procedures followed in effecting the dismissal; and

(g) the degree to which the absence of dedicated human resource management 
specialists or expertise in the enterprise would be likely to impact on the procedures 
followed in effecting the dismissal; and

(h) any other matters that the FWC considers relevant.”

[173] I will deal with each of the factors in turn.
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Valid reason - s387(3)(a)

[174] With respect to the three reasons for Mr Leyshan’s dismissal, I have previously found 
that:

 It is most probable that Mr Leyshan did not say the words attributed to him by 
Witness X contained in the LKA Report. 

 Although it was found that Mr Leyshan was responsible for Mr Walker not 
performing his duties properly, a number of factors resulted in a finding that this 
reason was not a valid reason for Mr Leyshan’s dismissal.

 Mr Leyshan technically breached the Council’s Procurement policy in respect of two 
of the alleged anomalies raised by the Council. This was with regard to the 
replacement of bollards at Niagara Way and of a fence at the Grange soccer field.

[175] On the basis of the above findings, I find that, on its own, the two minor breaches of 
the Procurement policy do not constitute a valid reason for Mr Leyshan’s dismissal.
Therefore, I find that there was not a valid reason for Mr Leyshan’s dismissal.

Notified of the reason – s387(3)(b)

(a) Mr Leyshan

[176] It was argued on behalf of the Applicant that he was not notified of the reason for his 
dismissal as the dismissal letter, dated 28 February 2013, was vague as to what allegations 
had been found to be substantiated and the reasons why.413 It was contended that it is not 
readily apparent from the dismissal letter as to precisely what conduct was being referred to. 
It was noted, also, that the letter did not use the word “misconduct”. Therefore, the Applicant
submitted that section 387(b) has not been complied with as it is not apparent from the letter 
of dismissal as to what the Council was saying was the valid reason for Mr Leyshan’s 
dismissal.414

(b) The Council

[177] On the other hand, the Council contended that Mr Leyshan was notified of the 
allegations against him in writing on 22 February 2013.415 The allegations had been put to Mr 
Leyshan verbally as well at a meeting on the same day.416 The meeting was attended by Mr 
Stabb, Mr Walden and Mr Leyshan and his support person, Mr Monaghan. It was indicated 
that, during the meeting, Mr Leyshan was provided with the Memorandum and the attached 
photographs and that Mr Stabb read out the allegations. The Council stated that Mr Leyshan 
was invited to respond to the allegations but that he elected to say nothing.417

[178] It was submitted that the letter of termination simply captured and summarised all of 
the detailed allegations set out in the written Memorandum dated 22 February 2013. It was 
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argued that there was no doubt in Mr Leyshan’s mind about the allegations as he had provided 
a detailed response to each of them.418

(c) Considerations and Conclusions

[179] The Memorandum, with photographs attached, dated 22 February 2013419, was 
provided to Mr Leyshan at a meeting on 22 February 2013. The Memorandum set out a 
number of allegations. These included the alleged making of the Statement and the particular 
allegations concerning Mr Walker. The latter allegations were preceded by the statement that 
the Council was concerned that Mr Leyshan had failed to satisfactorily perform the 
requirement of his role to effectively manage the performance, behaviour and productivity of 
his crews. This was said to have been evidenced by the regular engagement in unacceptable 
behaviours by the furniture crews by reference to a number of incidents concerning Mr 
Walker.

[180] It was also stated in the Memorandum that such wilful and deliberate neglect of duty 
was considered to be serious misconduct. Mr Leyshan was forewarned that, if the allegations 
were substantiated, termination of his employment was a possibility.420

[181] The letter of termination, dated by March 2013,421 confirmed Mr Leyshan’s summary 
dismissal and stated that, at the meeting on 22 February 2013, Mr Leyshan had been 
presented with the following allegation:

“contrary to the specific purpose of your role, you have actively encouraged and 
enabled employees under your direct supervision to disregard the requirements of 
their employment.”422

[182] It was then stated in the letter that the Council had considered his responses and 
decided that they did not satisfactorily explain his conduct. Council was therefore satisfied 
that:

“... the nature and seriousness of your conduct was awful and deliberate behaviour 
that is inconsistent with the employment being able to continue and is so contrary to 
the employment contract as to indicate that you have rejected the terms and conditions 
under which you were employed.”423

[183] The respondent’s submission, that the allegation in the dismissal letter is a summary of 
all of the allegations set out in the Memorandum, is accepted. However, given that the 
Memorandum contained a number of detailed specific allegations, a dismissal letter that 
contains one ‘rolled up’ allegation does not provide clarity as to which of the specific 
allegations were found to be made out nor as to what conduct was found to be wilful and 
deliberate behaviour.
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[184] Therefore, although the Memorandum of 22 February 2013 is very detailed and 
specific, when the letter of termination, dated 1 March 2013, is taken into account, it is not 
possible to find that the requirements of this subsection have been met in full.

Opportunity to respond - s387(3)(c)

(a) Mr Leyshan

[185] It was submitted that it may be accepted that the Council undertook a process which, 
by its appearance, would suggest that Mr Leyshan had an opportunity to respond to any 
reason for his dismissal. However, it was argued that there are real and substantial concerns 
about the genuineness and bona fide nature of that process. It was said that, in substance, Mr 
Leyshan had not been afforded an opportunity to respond.424 This was on the basis that Mr 
Leyshan’s fate was said to have been pre-determined before the end of the disciplinary
process and that, all the Council wanted to do, was to choreograph the process so that it 
appeared that procedural fairness had been afforded to Mr Leyshan.425

[186] This argument was founded on six bases:

1. The failure of the Council to agree to any of the requests for information and 
documents from the ASU, as set out in a letter dated 27 February 2013.426 Account 
was to be taken of the fact that the Council’s witnesses understood that, in dealing 
with the allegations against Mr Leyshan, the credibility and reliability of Witness X’s 
observations were central to their deliberations. Ms Thompson’s evidence was 
highlighted in this regard.427 It was stated that, in its letter, the union had clearly raised 
questions of probity and appropriateness in terms of Witness X’s conduct. However, it 
was said that none of the information sought was provided, some of which had the 
potential to bear upon Witness X’s conduct and credibility. The Applicant also 
contended that, given the nature of the case and the allegations against Mr Leyshan 
(which were based on Witness X’s observations), these were documents which should 
have been provided.428

2. The Applicant submitted that, the Council’s failure to properly investigate the 
allegations or to consider and further investigate Mr Leyshan’s response to the 
allegations, also points to pre-determination by the Council of the Applicant’s fate and 
also a failure to genuinely afford him an opportunity to respond. It was stated that the 
other person who was present when Mr Leyshan allegedly made the Statement was Mr 
Walker. The Council was said to have made a judgement that Mr Walker was 
unreliable and so did not ask him about the Statement. The Applicant argued that the 
Council should have simply asked Mr Walker the question.429

Likewise, it was stated that the Council made no enquiries about the City West Water 
representatives that Mr Leyshan said were with him at the time of the alleged 
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Statement. Further, the Applicant argued that the Council did not invite Mr Leyshan to 
provide a statutory declaration despite his express willingness to do so. In addition, in 
the face of the direct conflict between Witness X’s claim and Mr Leyshan’s denial, the 
Council did not go back to Witness X and double check his observation.430

The preceding failures by the Council were described as serious flaws and were said to 
be strong indicators that the Council had closed itself off to Mr Leyshan’s response. It 
was submitted that significant weight should be attributed to these failures, particularly 
in light of the Council’s obligation, as part of its own process for investigating 
allegations of misconduct, to further investigate the matter in light of Mr Leyshan’s 
response. Step 10 of the Council’s process, in respect of further investigating whether
there are potential crucial witnesses, was highlighted.431

3. It was argued that the way in which the decision was made to take disciplinary 
action against all five employees, in one meeting, was inappropriate. This was because 
the Council did not ensure impartiality in its decision making because it failed to 
“quarantine” the facts and circumstances of each employee from their deliberations in 
respect of the other employees. The approach adopted by the Council was described as 
dealing with them all (the five employees) as a batch. In addition, the Applicant
submitted that, at the meeting when whether or not to take disciplinary action against 
the five employees was discussed, it was Mr Lambert’s evidence that the question of 
dismissal as a likely consequence may have arisen.432

4. The fourth basis for the Applicant’s submission was the unseemly and 
inappropriate haste with which the Council was said to have planned and then 
executed the process on 28 February 2013. Ms Dixon’s evidence about planning, on 
27 February 2013, for 21 meetings or discussions the next day was highlighted. It was 
contended that, as of 27 February 2013 (the day before all of the meetings), the 
Council had not yet been provided with any responses from the employees. However, 
Ms Dixon was said to have gone ahead and choreographed 21 meetings in relation to 
the five employees.433

Further, it was argued that what was to take place on 28 February 2013 included the 
need for deliberative discussions by management about whether or not disciplinary 
action should be taken and, if so, what that should be. The planning and the conduct of 
the 28 February 2013 meetings was said to support the proposition that the Council’s 
actions resulted in a process which appeared to be procedurally fair. It was also 
contended that the Council’s meeting process was inconsistent with the notion that the 
Council’s managers brought an independent and non-predetermined mind to each 
employee’s circumstances.434

5. A further ground for arguing that Mr Leyshan was not afforded genuine 
procedural fairness was that Mr Stabb had read a script to Mr Leyshan which 
contained statements that had nothing to do with him eg. that he had falsely charged 
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tip fees to the Council. That Mr Stabb and Mr Walden (in Mr Leyshan’s case) had 
read these out was said to mean that the relevant managers were acting as automatons 
in the decision-making process.435

6. The final basis of the Applicant’s contention was that one of the main 
decision-makers, Mr Stabb, was said to have proceeded on an erroneous and 
misconceived basis in recommending Mr Leyshan’s dismissal. It was stated that Mr 
Stabb was one of the two most senior managers involved in recommending Mr 
Leyshan’s dismissal. The Applicant said that, unlike the other Council witnesses, Mr 
Stabb was not prepared to concede that the unrelated matters contained in the option 2 
script were not relevant to Mr Leyshan. This led to Mr Stabb’s evidence that the 
allegation of falsely charging tip visits formed part of his decision-making process in 
deciding to dismiss Mr Leyshan. This was said to show that there was no real or 
genuine consideration of Mr Leyshan’s circumstances or his response to the 
allegations. Further, it was argued that one of the decision-makers formed the view 
that dismissal was appropriate by reference to matters which were clearly irrelevant 
and misconceived.

(b) The Council

[187] It was submitted that, when Mr Stabb and Mr Walden met with Mr Leyshan and his 
representative, on 22 January 2013, he was provided with a detailed written Memorandum 
which was also read aloud to him. The Applicant was then asked to respond but chose not to. 
A further meeting was scheduled for 28 February 2013 to allow Mr Leyshan to respond. No 
verbal response was said to have been provided by Mr Leyshan at this meeting, rather a 
written response.436

[188] Following this meeting, Mr Stabb, Mr Walden, Mr Lambert and Ms Dixon met to read 
the Applicant’s response. This was then discussed with Ms Thompson and it was decided that 
it was appropriate for disciplinary action to be taken. Mr Stabb and Mr Walden then met with 
Mr Leyshan again and advised him and his representative that a decision had been made that 
disciplinary action was required. Mr Leyshan was said to have been asked if there was 
anything further he wished to say. The senior management team met again with Ms 
Thompson and after further detailed discussions, Ms Thompson made the decision to dismiss 
the Applicant.437

[189] The Council stated that all of the material that was before the Council regarding the 
allegations against Mr Leyshan was put to Mr Leyshan. This was said to have occurred on 22 
February 2013 when Mr Leyshan was handed the relevant photographs and passages from the 
LKA Report, including the allegations involving Mr Walker.438

[190] With respect to the Applicant’s submission that Mr Walker’s misconduct should not 
be visited upon Mr Leyshan, it was argued that, if accepted by the Commission, this would 
mean that no supervisor could be held responsible for the activities of subordinates who work 
in a different location to the supervisor. It was also stated that a supervisor is to be held 
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responsible for the work output of subordinates even if they work in a different location to the 
supervisor.439

[191] In terms of the particular examples of Mr Walker’s misconduct, it was indicated that 
the respondent does not press the instance when Mr Walker fell asleep at the traffic lights. Mr 
Leyshan was also not being held responsible for Mr Walker’s illegal activities. However, it 
was stated by the Council that it held Mr Leyshan accountable for Mr Walker’s two lengthy, 
unauthorised breaks. This was because Mr Leyshan had failed to proactively monitor and 
supervise Mr Walker and had allowed and fostered an environment in which Mr Walker 
formed the view that he could take drugs with impunity without any consequences as a result. 
If Mr Leyshan was visiting his crew out in the field at least twice a week, any of the lengthy 
breaks by Mr Walker would have been detected and remedied.440

[192] The Council acknowledged that Mr Leyshan’s position was a challenging one in terms 
of the growing population and increased number of playgrounds, parks etc that needed to be 
maintained. It was stated, however, that, notwithstanding those challenges, Mr Leyshan did 
not take the initiative and rise to those challenges. Mr Leyshan was described as not being a
proactive supervisor which, it was said, he should have been given his training and years of 
experience.441 The Council submitted that Mr Leyshan did not exercise discretion or 
judgement appropriately in discharging his duties as a supervisor.442

[193] With respect to the Applicant’s submissions that the Council had failed to accede to 
the request from the ASU’s solicitors for further information, it was contended that the 
information sought was not going to assist Mr Leyshan to have an opportunity to respond to 
the allegations. Details about the engagement of Witness X and his qualifications for 
employment were said to not be of assistance in helping Mr Leyshan respond to the 
allegations. This submission was characterised by the Council as a red herring.443

[194] It was acknowledged by the Council that Mr Walker should have been asked as to 
whether Mr Leyshan had made the Statement as alleged. However, it was stated that the 
Commission must have regard to the weight and probity of any response by Mr Walker, given 
the allegations that had been made against him. If there was a defect in this regard in the 
process, it was contended that it was not of such magnitude as to render the termination 
process procedurally unfair.444

[195] In terms of the Applicant’s submission that the Council should have gone back to 
Witness X when it was clear there was conflict between the Applicant’s version of events and 
those of Witness X, the Council argued that nothing was going to be achieved except what 
had happened with Witness X in the witness box ie. he confirmed that the Statement had been 
made.445
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[196] With regard to the number of meetings held on 28 February 2013, the Council 
explained that the responsibility for meeting with the various employees was divided between 
management representatives – Mr Stabb and Mr Walden met with Mr Leyshan whilst Ms 
Dixon and Mr Lambert met with three of the other employees. It was stated that very little 
was said during the meetings - just the tabling of the written responses. It was said that the 
evidence was that the management representatives had then read, discussed and considered 
the responses. These were then further discussed with the CEO. Ms Dixon’s evidence that 
meetings could have been adjourned or postponed for further investigations was referred to in 
this regard.446

[197] The Council acknowledged that there were errors in the script that Mr Lambert read 
out. However, it was argued that the allegations that the Council relied on were put to Mr 
Leyshan - to which he had responded. It was stated that the allegations that were erroneously 
in the script were not relied upon. Further, it was argued that, even though Mr Stabb’s 
evidence may be construed that he had held Mr Leyshan responsible for the activities of all 
four employees, the evidence of all of the other witnesses was stated to have been clear that 
Mr Leyshan was responsible for the activities of Mr Walker only. Further, it was recalled that 
Mr Stabb had corrected himself during cross examination on this point.447

(c) Considerations and Conclusions

[198] It was acknowledged by the Council that Mr Walker should have been asked as to 
whether Mr Leyshan had made the Statement, as alleged, on 27 December 2012. However, 
the Council argued that, given the allegations against Mr Walker himself, there would be 
probity concerns about his response. Further, it was contended that, if this was found to be a 
flaw, it should not amount to being a fatal flaw in terms of the process being procedurally fair.

[199] Once Mr Leyshan’s written responses to the allegations were received, it was clear to 
the Council though that there was a direct conflict between Mr Leyshan’s account of what 
happened in the park, on 27 December 2012, and that of Witness X’s. It should have been 
apparent that there were other people who were present at the time Mr Leyshan allegedly 
made the Statement - Mr Walker, Witness X and possibly City West Water representatives.

[200] Given the conflict between the two accounts, it was incumbent on the Council to 
further investigate what was said by Mr Leyshan on 27 December 2012. It is in my view 
unacceptable for the Council not to have further investigated whether or not Mr Leyshan had 
said what was alleged. This is particularly so given the evidence of the Council’s witnesses 
that Mr Leyshan’s alleged Statement was a major concern for them although it was not the 
only issue of concern. The fact that Mr Walker was also the subject of allegations does not 
negate the Council’s responsibility to have asked him about what was said by Mr Leyshan on 
that day. In addition, it was the Council’s responsibility to follow-up Mr Leyshan’s written 
response in terms of potential witnesses in the form of City West Water employees. 

[201] As well, it was incumbent on the Council to have sought further information from 
Witness X about what happened at the oval on the day in question and whether there were 
City West Water employees in the vicinity at the time. Given Witness X’s evidence before the 
Commission when these questions were asked, it was necessary for the Council to have asked 
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these questions/received the answers prior to dismissing Mr Leyshan rather than this 
occurring after the fact and in the Commission.

[202] Of greater concern is that, in proceeding in the manner they did in respect of the 
Statement allegation, the Council contravened their Conduct and Performance Management 
policy - paragraph 10 specifically.448

[203] Paragraph 10 of the policy states as follows:

“10. If either the allegations and/or the employee’s response require further 
investigation (for example, if there are potential witnesses who could substantiate 
either the allegations or the employee’s response) then those matters should be fully 
investigated. The Manager/Supervisor, or Manager Organisational Development (or 
someone nominated by either of them, who may be a third party external to Council) 
should conduct this further investigation.”449

[204] On the basis of the material before the Council at the time, there clearly were potential 
witnesses, Mr Walker and possibly City West Water employees. Further, Mr Leyshan’s 
response, which put him directly at odds with Witness X’s observations, required further 
investigation in this regard. It is noted that, in his written response, Mr Leyshan stated that he 
was prepared to sign a statutory declaration, in effect, to back up his version of events. 
However, the observations of the private investigator, as set out in the LKA Report, were 
accepted over a potential sworn statement by an employee, without any follow-up or 
investigation by the Council itself.

[205] Further, as indicated earlier in my decision at paragraph [61], Mr Leyshan, as his 
supervisor, had inadequately ensured that Mr Walker performed his duties effectively and 
appropriately. Given that this is a work performance issue and not a conduct related issue, 
Part A of the Council’s Conduct and Performance Management policy should have been 
followed. The evidence before the Commission is that the requirements of Part A of the 
policy were not undertaken. A Performance Improvement Plan was not developed for Mr 
Leyshan and he had not been given any warnings regarding poor performance. Because the 
terms of the Council’s policy for managing poor performance were not followed, Mr Leyshan 
was denied the opportunity to improve his performance as a supervisor.

[206] The evidence of all of the Council’s witnesses was to the effect that they were most 
troubled by what Witness X’s investigation had uncovered. This is accepted and understood. 
However, this does not absolve the Council from following their own policy concerning 
conduct and performance management.

[207] It is also apparent from the evidence before me, that the LKA Report was not only 
accepted at face value and uncritically by management but was also solely relied upon in 
making the decision to dismiss Mr Leyshan. There does not appear to have been any attempt 
to conduct its own investigation when the Council was faced with a conflict between Mr 
Leyshan’s and Witness X’s respective accounts of the one event. Further, the Council did not 
go behind the LKA Report which was, in the end, a set of observations by the investigator.
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[208] Further, it is acknowledged by the Council that there were some errors in the script 
that was read by Mr Stabb to Mr Leyshan at the meeting on 28 February 2013 when Mr 
Leyshan was being advised that disciplinary action was to be taken against him. The conduct 
that was said to have constituted a breach of the Code of Conduct included that Mr Leyshan 
had not achieved a satisfactory level of output that he had not accurately recorded time 
worked by himself and others and that he had falsely charged tip visits to the Council.

[209] Mr Stabb agreed in his evidence that, prior to the meeting, it had not been put to Mr 
Leyshan that he had failed to achieve a satisfactory level of output.450 He confirmed that no 
allegation was made against Mr Leyshan that he had failed to accurately record his work time 
or the time worked by anyone else.451 In addition, he was not aware of the allegation 
concerning tip visits being falsely charged to the Council, having been raised with Mr 
Leyshan. Mr Stabb could not recall the details of the allegation but stated that it had formed 
part of his decision-making.452

[210] Finally, on 27 February 2013, Ms Dixon arranged for a schedule of meetings to be 
held the next day, with each of the five employees, regarding the allegations against them. At 
the point in time when Ms Dixon made these arrangements, Mr Leyshan (and the other 
employees) had not provided their responses to the allegations. Given that Ms Dixon did not 
know what was going to be provided to the Council the next day, it appears that the meeting 
schedule did not provide for the potential requirement for some time for discussion with the 
employees or amongst the management team. It is acknowledged that Ms Dixon’s evidence 
was that the meetings could be rescheduled to allow for further investigation. However, the 
setting of 21 meetings on one day in itself would appear to mitigate against this. Also, the 
possible need for the Council to conduct its own further investigation, as a result of the 
employees’ responses, does not appear to have been on the radar at all.

[211] Therefore, putting all of this together and considering it as a whole, I am inclined to 
accept the Applicant’s submission that, on the surface, the process has the appearance of 
procedural fairness but that it was not fair in substance. It would seem that, because the 
contents of the LKA Report were taken as gospel by the Council, there was little capacity by 
the senior management team to genuinely consider Mr Leyshan’s response to the allegations; 
to deal appropriately with conflicts in the evidence by undertaking their own investigation and 
to ensure that important parts of the process e.g. the allegations contained in the script, were 
accurate. Further, the meeting schedule, on 28 February 2013, would appear to have been
more designed to get to the end of the process than to have been a genuine attempt to hear Mr 
Leyshan’s responses, consider them and then reach a conclusion. I was not convinced that any 
of the meetings organised for that day would have been willingly re-scheduled.

[212] Accordingly, I am not satisfied that the process followed by the Council accorded Mr 
Leyshan procedural fairness in substance, although it had the superficial appearance of being 
fair. 
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Refusal to allow a support person - s387(3)(d)

[213] There was no refusal by the Council to allow Mr Leyshan to have a support person 
with him at any of the meetings on 22 February 2013 and 28 February 2013. Mr Leyshan was 
accompanied by representatives of the ASU at the meetings on both days.

Warnings for unsatisfactory performance - s387(3)(e)

(a) Mr Leyshan

[214] It was submitted that the Applicant’s dismissal could be said to be related to claimed 
unsatisfactory work performance in failing to properly supervise Mr Walker and the alleged 
breaches of the Procurement policy. The Commission was referred to the decision in Annetta 
v Ansett Australia453 where scope for an overlap between the concept of unsatisfactory 
performance and the concept of misconduct was identified. It was argued that this was the 
situation in this matter where there is a hybrid - an inspect of alleged conduct (the making of 
the Statement) and the issues of performance (alleged breaches of the Procurement policy and 
the alleged failure to adequately supervise Mr Walker). Therefore, it was contended that, in 
respect of the poor performance aspects, Mr Leyshan was never warned about any 
unsatisfactory performance.454

(b) The Council

[215] On the other hand, as has been indicated earlier, the Council contended that Mr 
Leyshan’s dismissal was for misconduct which covered both the alleged making of the 
Statement and his failure to effectively monitor the work output of Mr Walker. Those were 
said to be inextricably linked.455

(c) Considerations and Conclusions 

[216] As has been indicated earlier in the decision, I am of the view that the alleged making 
of the Statement by Mr Leyshan relates to his conduct whilst the other issues (breaches of the 
Procurement policy and the failure to properly supervise Mr Walker) are unsatisfactory 
performance issues. Mr Leyshan’s job was that of a supervisor. If he was not supervising his
subordinate, Mr Walker, properly, he was therefore failing to perform his role as a supervisor 
satisfactorily. This issue, therefore, together with the minor technical breaches of the 
Procurement policy, are issues relating to Mr Leyshan’s work performance and not his 
conduct.

[217] It was common ground that Mr Leyshan had never been warned about any 
unsatisfactory performance. Therefore, I am not satisfied that Mr Leyshan was warned about 
any unsatisfactory performance.
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Size of the employer’s undertaking and absence of dedicated human resources specialists -
s387(3)(f) and (g)

[218] It was common ground that the Council is a substantial organisation with 1200 
employees and that it also has a dedicated human resources area. It was not in dispute that 
these considerations are ones which would not have impacted on the procedures followed in 
dismissing Mr Leyshan.456

Any other matters considered relevant - s387(3)(h)

(a) Mr Leyshan

[219] It was submitted that there were two sets of relevant other matters which militated 
strongly in favour of a finding that Mr Leyshan’s dismissal was harsh, unjust or unreasonable. 
The first set related to Mr Leyshan himself whilst the second to the manner in which the 
Council took the steps which resulted in his dismissal. 

[220] In terms of the first set of matters which related to Mr Leyshan’s circumstances, these 
were explained as:

 Mr Leyshan was a long-standing employee with 25 years’ service with the 
Council.457

 It was not disputed that, over that period, Mr Leyshan was never disciplined or 
warned in respect of his work performance.458

 Mr Leyshan is 49 years of age which means that he may encounter some difficulties 
in finding alternate comparable employment.459

 Mr Leyshan’s expectation was that he would have continued in employment with the
Council until his retirement.460

 Mr Leyshan is experiencing financial stresses because of his dismissal. These 
include a significant loss of benefits associated with his membership of a defined 
benefits scheme.461

 Therefore, in addition to the ordinary consequences of dismissal - the loss of income 
attached to a job - there is a particular adverse consequence for Mr Leyshan - the 
loss of additional and superior benefits from his membership of a defined benefit 
superannuation fund.462

[221] With respect to the matters pertaining to the Council, the first one was stated to 
concern the defects in the process which resulted in Mr Leyshan not being afforded the 
substance of procedural fairness.463 The second matter centred on the alleged critical reliance 
by the Council on the contents of the LKA Report, in its decision to dismiss Mr Leyshan. It 
was said that the respondent’s witnesses had given evidence that they decided to dismiss Mr 
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Leyshan on the basis of accepting the contents of the LKA Report on face value, without any 
proper testing as to what Witness X had alleged. This was said to include Ms Thompson who 
had said that she had taken the Report on face value without going behind it. She had 
understood that the soundness of the decision to dismiss Mr Leyshan depended fundamentally 
on the contents of the report being reliable.464

[222] Witness X’s evidence was referred to in regard to his view that the investigation 
should have been conducted in a more professional way e.g. logs and run sheets. Also, 
Witness X’s evidence was stated to have been that the contents of the Report were wrong and 
that it was not a reliable account of his investigation.465 Ms Thompson’s evidence was also 
highlighted where she said that, if she had known that the investigator believed that the 
surveillance should have been conducted more professionally and that the Report was wrong 
and not reliable, she would not have decided to dismiss Mr Leyshan on the basis of the 
report.466

[223] A further matter was said to be that Ms Thompson’s evidence was that she had not 
read Mr Leyshan’s written response at the time she made the decision to terminate his 
employment.467

[224] In addition, it was argued that the Commission should have regard to the fact that Mr 
Leyshan’s dismissal was a product of covert surveillance by an employer of its employees. 
The surveillance was said to have been undertaken with an indifference towards the interests 
of the employees and in a manner which was injurious to Mr Leyshan’s interests. Covert 
surveillance by an employer of its employees was described as conduct which is likely to be 
destructive of the trust and confidence which must exist between employer and employee.468

It was stated that all of the Council’s witnesses had accepted that undertaking covert 
surveillance was a serious step due to its capacity to infringe on the privacy of employees.469

[225] There was said to be two extraordinary features in the way in which the surveillance 
was undertaken. The first one was that, over the six weeks of the investigation, Witness X 
never worked with the target. However, despite this, it was stated that the Council had 
permitted it to continue because, at some point, Witness X had advised the Council that he 
was obtaining information about unspecified matters which might be of interest to it. The 
Council was therefore said to have been prepared to tolerate the investigator engaging in a 
frolic of his own in recording whatever he wanted to record.470

[226] The second extraordinary feature was said to be that Witness X was recording what he 
saw in the workplace from Day1. It was argued that, although Witness X had a specific brief, 
he disregarded it. He was described as displaying flagrant indifference towards the privacy of 
other employees and was given licence by the Council to record whatever he wanted. This 
reckless indifference was said to have crystallised in Mr Leyshan’s dismissal.471
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[227] It was stated that a further additional relevant matter was the differential treatment 
between Mr Leyshan and other employees in a like or comparable situation, namely Mr 
Dodson. It was explained that the supervisor of three of the other employees named in the 
LKA Report was Mr Dodson but that no disciplinary action had been commenced in relation 
to him. It was acknowledged that there was no allegation that Mr Dodson had made a 
statement to the effect that is alleged against Mr Leyshan. However, it was contended that the 
allegation that Mr Leyshan had encouraged and enabled employees under his direct 
supervision to disregard the requirements of their employment could equally be made against 
Mr Dodson as he supervised three of the four employees. This was said to be an apple with an 
apple comparison which should have resulted in a disciplinary process commencing in 
relation to Mr Dodson.472

[228] In terms of Mr Boyle, it was submitted that, on the one hand, Mr Leyshan was alleged 
to have been deficient because 62% of works performed on his watch were in breach of the 
Procurement policy. However, no disciplinary action has been taken against Mr Boyle who 
was responsible for ensuring that Mr Leyshan complied with the policy. It was argued that, in 
terms of the treatment of Mr Dodson and Mr Boyle, it is Mr Leyshan who has been unfairly 
singled out by the Council.473

(b) The Council

[229] It was stated that the Council did not challenge the submissions of the Applicant
regarding his length of service, clean employment record and the financial impact of his 
dismissal. However, it was submitted that these matters did not outweigh the valid reasons for 
Mr Leyshan’s dismissal which were sound, defensible or well founded.474 Further, it was 
argued that Mr Leyshan’s length of service and work history may have some significance if 
he had been dismissed for performance reasons. However, these are not as significant because 
Mr Leyshan was summarily dismissed for serious misconduct.475

[230] In terms of the Applicant’s submission in relation to the alleged differential treatment 
between himself and Mr Dodson, it was argued that Mr Walden’s evidence was that Mr 
Dodson had been aware or had been made aware of issues in relation to Mr Sumner’s and Mr 
Butler’s work performance. Mr Walden had indicated that Mr Dodson had met with the two 
employees in relation to the adequacy of their work performance prior to Witness X raising 
the specific concerns in the LKA Report. It was argued that there was no evidence of there 
being any appreciation of Mr Walker’s misdeeds or actions taken to remedy them on the part 
of Mr Leyshan.476

[231] With respect to the submissions by the Applicant about the covert surveillance, it was 
submitted that the purpose of the surveillance was not to monitor employees in the 
performance of their regular duties. Rather, it was stated to have been to substantiate or 
otherwise reports of drug-related activity being undertaken by Council employees during 
working hours. The Council argued that employees have a right to privacy but that it did not 
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extend to employees being permitted to engage in activities which are contrary to their duties 
and responsibilities as employees. Further, it was stated that, in terms of the length of the 
investigation, what the Council was trying to do was to enable the investigator to work with 
the target. A thorough process needed to be adopted as the allegations were serious. The fact 
that the investigator did not work with the target was said to not reflect poorly on the 
Council.477

(c) Considerations and Conclusions

[232] I have taken account of all of the material before me and I find that the following are 
relevant in this case:

 Mr Leyshan’s dismissal was the result of covert surveillance of another employee, 
with whom the investigator did not ever work with during the six-week investigation 
period.  The investigator made the decision, off his own bat, to act outside his brief 
and to record the activities of employees who were not the target of the surveillance. 

 Despite advice to the Council that the investigator had been unable to work with the 
target but that he had found matters of interest to the Council, the Council continued 
with the covert surveillance.

 Mr Boyle, Mr Leyshan’s supervisor, does not appear to have been the subject of any 
disciplinary action in terms of his responsibility for ensuring that Mr Leyshan 
complied with the Procurement policy.

 Differential treatment between Mr Dodson (supervisor of three of the employees) 
and Mr Leyshan (supervisor of one of the employees) in that there does not appear to 
have been any disciplinary action taken against Mr Dodson for a seemingly similar 
failure to adequately supervise his subordinates.

 The Council’s unquestioning and uncritical reliance on the LKA Report as the basis 
for the allegations without going behind it or conducting their own investigation as 
required by their Conduct and Performance Management policy.

 Ms Thompson’s evidence that she had not read Mr Leyshan’s written response at the 
time she made the decision to dismiss him.

 The personal matters relating to Mr Leyshan’s age; 25 years of service; clean record 
and the particular financial consequences due to his membership of a defined benefit 
superannuation fund. 

CONCLUSIONS

[233] In all of the circumstances of this matter, and having taken account of each of the 
factors in section 387(3) of the Act, I determine that, that Mr Leyshan’s summary dismissal 
was harsh, unjust or unreasonable. 

[234] It is noted, on the one hand, that it was found that Mr Leyshan, as Mr Walker’s 
supervisor, had inadequately ensured that he performed his duties properly and to the required 
standard. Further, it was found that Mr Leyshan had made two minor, technical breaches of 
the Procurement policy.

[235] On the other hand, it was found that there was no valid reason for Mr Leyshan’s 
dismissal. Further, I have taken account of the procedural flaws in the process, including the 
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Council’s uncritical reliance solely on the contents of the LKA Report. I have also taken into 
account the differential treatment between Mr Leyshan and that of Mr Boyle and Mr Dodson; 
the fact that Mr Leyshan’s dismissal was “collateral damage” arising out of a covert 
investigation into a matter totally unrelated to him and the personal and financial 
consequences of the dismissal for Mr Leyshan.

[236] Therefore, balancing all of these factors, I find that Mr Leyshan’s summary dismissal 
was harsh, unjust or unreasonable.

[237] Accordingly, it follows that, pursuant to section 385 of the Act, Mr Leyshan has been 
unfairly dismissed.

REMEDY

[238] Section 390 of the Act sets out when the Fair Work Commission may order a person’s 
reinstatement or payment of compensation for unfair dismissal. It is as follows: 

“390 When the FWC may order remedy for unfair dismissal

(1) Subject to subsection (3), the FWC may order a person’s reinstatement, or the 
payment of compensation to a person, if:

(a) The FWC is satisfied that the person was protected from unfair dismissal 
(see Division 2) at the time of being dismissed; and

(b) the person has been unfairly dismissed (see Division 3).

(2) The FWC may make the order only if the person has made an application under 
section 394.

(3) The FWC must not order the payment of compensation to the person unless:

(a) The FWC is satisfied that reinstatement of the person is inappropriate; and

(b) The FWC considers an order for payment of compensation is appropriate in 
all the circumstances of the case.”

[239] With respect to the requirements of s.390, I am satisfied that Mr Leyshan was 
protected from unfair dismissal at the time of his dismissal (s.390(1)(a)) and that he has been 
unfairly dismissed (s.390(1)(b)). Further, Mr Leyshan has made an application under s.394 of 
the Act (s.390(2)). 

[240] Section 390(3) states that the Fair Work Commission must not order the payment of 
compensation unless two conditions have been met. The first condition is that the Fair Work 
Commission is satisfied that reinstatement is inappropriate (s.390(3)(a)). The primary remedy 
sought by Mr Leyshan was reinstatement.

[241] It was submitted, on behalf of the Applicant, that this is a compelling case for 
reinstatement and that there is no evidence before the Commission which would satisfy it that 
reinstatement to Mr Leyshan’s former position is inappropriate. It was argued that there was 



[2013] FWC 7094

62

no proper basis for visiting Mr Walker’s conduct on Mr Leyshan. Further, it was contended 
that, if the Commission found that there was no valid reason either on the basis of making the 
Statement or by failures in supervisory performance, the Council’s claim about a breakdown 
in the trust and confidence falls apart.478  Continuity of employment and an order for the 
remuneration lost because of the dismissal were also sought.

[242] On the other hand, the Council argued that it would be inappropriate to reinstate Mr 
Leyshan to his former position as he was/is totally unsuited to the role. This was because his 
position required him to proactively monitor and supervise his subordinates out in the field 
which he failed to do. Further, it was stated that Mr Leyshan had never conceded any failure 
on his part or accept that he had a responsibility to create an environment which obliged Mr 
Walker to perform the requirements of his role. Mr Leyshan’s comment: “I’m not their 
babysitter” was said to encapsulate his attitude to his position.479

[243] In addition, it was stated that Ms Thompson, Ms Stabb, Mr Walden and Ms Dixon 
have all lost trust and confidence in Mr Leyshan’s ability to perform the responsibilities of his 
former position. This provides a proper and reasonable basis for the loss of trust ion the part 
of the Respondent.480

[244] It was submitted that, if the Commission was contemplating returning Mr Leyshan to 
the Council, the only appropriate position would be one which did not require any supervisory 
responsibilities. However, it was stated that any order to this effect must be on no less 
favourable terms and conditions than his former position as the Commission has no power to 
simply order re-employment simpliciter.481

[245] I have carefully considered the submissions of the parties on this issue.  Section 390(3) 
of the Act states that payment of compensation must not be ordered unless the Tribunal is 
satisfied that reinstatement is inappropriate.  Reinstatement is therefore the primary remedy.

[246] Taking all of the circumstances of this case into account, I find that I am not satisfied 
that the reinstatement of Mr Leyshan is inappropriate.  It was clear that Mr Leyshan wanted to 
return to work for the Council in his former position.  There was no evidence before me of 
any previous warnings or other disciplinary issues in respect of Mr Leyshan.  In addition, 
because of the manner in which this matter was handled by the Council, Mr Leyshan was 
never given an opportunity to improve his performance as a supervisor.  However, given the 
finding that Mr Leyshan had inadequately performed his duties as a supervisor in relation to 
ensuring that Mr Walker fulfilled his responsibilities as an employee, I am not inclined to 
reappoint Mr Leyshan to his former position as Parks Project Officer.

[247] However, I am prepared to reappoint Mr Leyshan to a non supervisory position in the 
Parks Department of the Council on terms and conditions no less favourable than when he 
was the Parks Project Officer.  The Council’s witnesses gave evidence that they had lost all 
trust and confidence in Mr Leyshan’s ability to perform his former role as a supervisor.  
However, there is nothing before me that would suggest that this would necessarily be the 
case if Mr Leyshan was reinstated to another position which was not a supervisory role.  
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[248] Therefore, taking all of this into account, I am satisfied that it is appropriate to order 
reinstatement of Mr Leyshan, albeit on the terms outlined in the paragraph above.

[249] Section 391(2) of the Act provides that the Tribunal may make an order to maintain 
continuity of a person’s employment and/or the period of a person’s continuous service with 
the employer.  Having considered all of the material before me, I consider it appropriate to 
issue an order maintaining Mr Leyshan’s continuity of employment and the period of his 
continuous service with the City of Wyndham.

[250] Section 391(3) of the Act allows the Tribunal to make an order for remuneration lost
or likely to have been lost because of the dismissal.  The criteria for determining the amount 
are set out in 391(4) of the Act, and require the Tribunal to take into account the amount of 
any remuneration earned or reasonably likely to be earned from employment or other work 
during the period:

 Between the dismissal and the making of the order, and
 Between the making of the order for reinstatement and the actual reinstatement.

[251] I consider it appropriate to order the City of Wyndham to pay to Mr Leyshan an 
amount for remuneration for the two periods set out in the paragraph above, less any 
remuneration earned from employment or other work for the same two periods.

[252] At the time if the hearing, the evidence before the Commission was that Mr Leyshan 
had been unsuccessful in obtaining alternative employment.

[253] Mr Leyshan is, therefore, requested to provide an update (and details, if necessary) of 
any income earned since his dismissal, to the Commission and to the Council,  further, the 
Commission does not appear to have any evidence in respect of Mr Leyshan’s salary at the 
time of his dismissal.  Mr Leyshan and the Council are requested to confer and agree on what 
Mr Leyshan’s salary was at the time of his dismissal.

[254] The information sought is to be provided by close of business on Monday, 21 October 
2013.  Once this information is to hand, an order will be issued with regard to Mr Leyshan’s 
continuity of employment and the period of his continuous service with the City of Wyndham 
together with an amount for the remuneration lost or likely to have been lost.
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